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Court of Appeals of the District of Columbia 


No. 5538. 

i 

l 

Garry Robert Owens, Appellant, j 

vs. 

j 

The United States. 


a Supreme Court of the District of Columbia. 

i 

i 

Criminal. No. 50721. j 

i 

I 

I 

United States 

i 

vs. 

I 

Garry Robert Owens, Charles Robert Owens, alias 

Charles Albert Owens. 

i 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, jin said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

i 

1 Indictment . 

j 

Filed in Open Court Apr. 23, 1931.j 

I 

In the Supreme Court of the District of Columbia, Holding 
a Criminal Term, April Term, A. D. 1931. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid,; upon their 
oath, do present: 

1—5538a 
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GARRY ROBERT OWENS VS. THE UNITED STATES. 


That one Garry Robert Owens, and one Charles Albert 
Owens, otherwise known as Charles Albert Owens, and 
hereafter in this indictment designated and called Charles 
Albert Owens, each late of the District of Columbia afore¬ 
said, on, to wit, the eighteenth day of March, 1931, and 
at the District of Columbia aforesaid, contriving and in¬ 
tending to kill one James H. Lane, feloniously, wilfully, 
purposely and of their deliberate and premeditated malice, 
in and upon him the said James H. Lane, then and there 
being, did make an assault; and that in making the said as¬ 
sault as aforesaid, they, the said Garry Robert Owens, and 
the said Charles Albert Owens, so contriving and intend¬ 
ing to kill him, the said James H. Lane as aforesaid, a cer¬ 
tain firearm, of the kind commonlv known as and called a 
pistol, then and there loaded and charged with gunpowder 
and with metal bullets, and in the right hand of him, the 
said Garry Robert Owens, then and there had and held, 
feloniously, wilfully, purposely, and of their deliberate 
and premeditated malice, did discharge and shoot off, at, 
against and upon him, the said James 11. Lane: and that 
they, the said Garry Robert Owens, and the said Charles 
Albert Owens, with one of the metal bullets aforesaid, by 
them out of the pistol aforesaid, then and there by force 
of the gunpowder aforesaid, discharged and shot off 
2 as aforesaid, then and there feloniously, wilfully, 
purposely, and of their deliberate and premeditated 
malice, did strike, penetrate and wound him, the said 
James H. Lane, in and upon the right side of the abdomen 
of him, the said James H. Lane; and that they, the said 
Garry Robert Owens, and the said Charles Albert Owens, 
by such striking, penetrating and wounding of him, the 
said James H. Lane as aforesaid, did thereby then and 
there feloniously, wilfully, purposely, and of their delib¬ 
erate and premeditated malice, give to him, the said James 
H. Lane, in and upon the right side of the abdomen of him, 
the said James H. Lane, one certain mortal wound, of 
which said mortal wound, he, the said James H. Lane, from 
the said eighteenth day of March, in the year aforesaid, to 
the twentv-second dav of March, in the year aforesaid, did 
languish, and languishing did live; on which said twenty- 
second day of March, in the year aforesaid, and at the Dis¬ 
trict of Columbia aforesaid, the said James II. Lane, of 
the said mortal wound, did die. 
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GARRY ROBERT OWENS VS. THE UNITED STATES. 

j 

And the Grand Jurors aforesaid, upon their loath afore¬ 
said, do say: 

That they, the said Garry Robert Owens, ajnd the said 
Charles Albert Owens, him, the said James H. Lane, in the 
manner and by the means aforesaid, feloniously, wilfully, 
purposely, and of their deliberate and premeditated malice 
did kill and murder; against the form of the statute in such 
case made and provided, and against the peace hnd govern¬ 
ment of the said United States. 

Second Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That the said Garry Robert Owens, and the said Charles 
Albert Owens, on, to wit, the said eighteenth dajy of March, 
1931, and at the District of Columbia afojresaid, felo- 
3 niouslv did attempt, by force and violence, and by 
sudden and stealtliv seizure and snatching, and 
against resistance, feloniously to steal, take,| and carry 
away, from and off the person, and from tlni immediate 
actual possession of the said James H. Lang, then and 
there being, valuable goods, chattels, and moneys which 
were then and there in the possession and upon the person 
of the said James H. Lane, and did thereby j attempt to 
perpetrate an offense punishable by imprisonment in the 
penitentiary, that is to say, the offense of rbbbery; and 
that in and while so attempting to perpetrate the said of¬ 
fense of robbery as aforesaid, the said G^rrv Robert 
Owens, and the said Charles Albert Owens, with force and 
arms, in and upon him, the said James H. Lane, then and 
there being, feloniously, wilfully, and purposely did make 
an assault; that is to say, the said Garry Robert Owens, 
and the said Charles Albert Owens, in and while attempt¬ 
ing to perpetrate the said offense of robbery as aforesaid, 
a certain fire-arm, of the kind commonly known as and 
called a pistol, then and there loaded and charged with gun¬ 
powder and with metal bullets, and in the right hand of 
him, the said Garry Robert Owens, then and there had and 
held, feloniously, wilfully, and purposely did discharge and 
shoot off, at, against and upon him, the said James H. 
Lane, and that they, the said Garry Robert Owjens, and the 
said Charles Albert Owens, with one of the metal bullets 
aforesaid, by them out of the pistol aforesaid, then and 
there by force of the gunpowder aforesaid, discharged and 
shot off as aforesaid, then and there feloniously, wilfully, 

7 j • 7 » / 
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and purposely did strike, penetrate and wound him, tlie 
said James H. Lane, in and upon the right side of the 
abdomen of him, the said James II. Lane; and that they, 
the said Garry Robert Owens, and the said Charles Albert 
Owens, by such striking, penetrating and wounding of him, 
the said James H. Lane, as aforesaid, did thereby 
4 then and there feloniously, wilfully, and purposely 
give to him, the said James H. Lane, in and upon the 
right side of the abdomen of him, the said James H. Lane, 
one certain mortal wound; of which said mortal wound, he, 
the said James H. Lane, from the said eighteenth day of 
March, in the vear aforesaid, to the twentv-second dav of 
March, in the year aforesaid, did languish, and languishing 
did live; on which said twenty-second day of March, in 
the year aforesaid, and at the District of Columbia afore¬ 
said, the said James H. Lane, of the said mortal wound, 
did die. 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do say : 

That they, the said Garry Robert Owens, and the said 
Charles Albert Owens, him, the said James II. Lane, in the 
manner and by the means aforesaid, in and while attempt¬ 
ing to perpetrate the said offense of robbery, as aforesaid, 
feloniously, wilfully, and purposely did kill and murder; 
against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said 
United States. 


Third Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That one Garry Robert Owens, and one Charles Albert 
Owens, each late of the District of Columbia aforesaid, on, 
to wit, the eighteenth day of March, 1931, and at the Dis¬ 
trict of Columbia aforesaid, contriving and intending to 
kill one James H. Lane, feloniously, wilfully, purposely and 
of their deliberate and premeditated malice, in and upon 
him the said James H. Lane, then and there being, did 
make an assault; and that in making the said assault as 
aforesaid, they, the said Garry Robert Owens, and the 
said Charles Albert Owens, so contriving and in- 
5 tending to kill him, the said James IT. Lane as afore¬ 
said, a certain fire-arm, of the kind commonly known 
as and called a pistol, then and there loaded and charged 
with gunpowder and with metal bullets, and in the right 
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hand of him, the said Charles Albert Owens, then and there 
had and held, feloniously, wilfully, purposely, and of their 
deliberate and premeditated malice, did discharge and shoot 
off, at, against and upon him, the said James HI Lane; and 
that they, the said Garry Robert Owens, and the said 
Charles Albert Owens, with one of the metal bullets afore¬ 
said, by them out of the pistol aforesaid, then and there 
by force of the gunpowder aforesaid, discharged and shot 
off as aforesaid, then and there feloniously, wilfully, pur¬ 
posely, and of their deliberate and premeditated malice, did 
strike, penetrate and wound him, the said James H. Lane, 
in and upon the right side of the abdomen of him, the said 
James H. Lane; and that they, the said Garry Robert 
Owens, and the said Charles Albert Owens, bv| such strik¬ 
ing, penetrating and wounding of him, the said James H. 
Lane as aforesaid, did thereby then and there feloniously, 
wilfully, purposely, and of their deliberate and premedi¬ 
tated malice, give to him, the said James H. Lane, in and 
upon the right side of the abdomen of him, the said James 
H. Lane, one certain mortal wound, of which said mortal 
wound, he, the said James H. Lane, from the said eighteenth 
day of March, in the year aforesaid, to the twenty-second 
day of March, in the year aforesaid, did languish, and 
languishing did live; on which said twenty-sedond day of 
March, in the vear aforesaid, and at the District of Colum- 
bia aforesaid, the said James H. Lane, of the said mortal 
wound, did die. 

And the Grand Jurors aforesaid, upon their ;oath afore¬ 
said, do say: 

That thev, the said Garrv Robert Owens, and the said 
Charles Albert Owens, him, the said James H. Lane, in the 
manner and by the means aforesaid, feloniously, wil- 
b fully, purposely, and of their deliberate and premedi¬ 
tated malice did kill and murder; against the form 
of the statute in such case made and provided, hnd against 
the peace and government of the said United States. 

Fourth Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That the said Garry Robert Owens, and the said Charles 
Albert Owens, on, to wit, the said eighteenth day of March, 
1931, and at the District of Columbia aforesaid,; feloniously 
did attempt, by force and violence, and by sudden and 
stealthy seizure and snatching, and against j resistance, 
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feloniously to steal, take, and carry away, from and off the 
person, and from the immediate actual possession of the 
said James H. Lane, then and there being, valuable goods, 
chattels, and moneys which were then and there in the pos¬ 
session and upon the person of the said James H. Lane, 
and did thereby attempt to perpetrate an offense punish¬ 
able by imprisonment in the penitentiary, that is to say, 
the offense of robbery; and that in and while so attempting 
to perpetrate the said offense of robbery as aforesaid, the 
said Garry Robert Owens, and the said Charles Albert 
Owens, with force and arms, in and upon him, the said 
James H. Lane, then and there being, feloniously, wil¬ 
fully, and purposely did make an assault; that is to say, 
the said Garry Robert Owens, and the said Charles Albert 
Owens, in and while attempting to perpetrate the said of¬ 
fense of robbery as aforesaid, a certain fire-arm, of the 
kind commonly known as and called a pistol, then and there 
loaded and charged with gunpowder and with metal bul¬ 
lets, and in the right hand of him, the said Charles Albert 
Owens, then and there had and held, feloniously, wilfully, 
and purposely did discharge and shoot off, at, against 
and upon him, the said James II. Lane, and that 
7 they, the said Garry Robert Owens, and the said 
Charles Albert Owens, with one of the metal bul¬ 
lets aforesaid, by them out of the pistol aforesaid, then and 
there by force of the gunpowder aforesaid, discharged and 
shot off as aforesaid, then and there feloniously, wilfully, 
and purposely did strike, penetrate and wound him, the 
said James H. Lane, in and upon the right side of the 
abdomen of him, the said James H. Lane; and that they, 
the said Garrv Robert Owens, and the said Charles Albert 
Owens, by such striking, penetrating and wounding of him, 
the said James H. Lane, as aforesaid, did thereby then and 
there feloniously, wilfully, and purposely give to him, the 
said James H. Lane, in and upon the right side of the 
abdomen of him, the said James H. Lane, one certain mor¬ 
tal wound; of which said mortal wound, he, the said James 
H. Lane, from the said eighteenth day of March, in the 
vear aforesaid, to the twenty-second day of March, in the 
year aforesaid, did languish, and languishing did live; on 
which said twenty-second day of March, in the year afore¬ 
said, and at the District of Columbia aforesaid, the said 
James H. Lane, of the said mortal wound, did die. 
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j 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do say: 

That they, the said Garry Robert Owens, and the said 
Charles Albert Owens, him, the said James H. Lane, in the 
manner and by the means aforesaid, in and while attempt¬ 
ing to perpetrate the said offense of robbery, as aforesaid, 
feloniously, wilfully, and purposely did kill hnd murder; 
against the form of the statute in such case made and pro¬ 
vided, and against the peace and government! of the said 
United States. 

LEO A. ROVER, 

Attorney of the United Stdtes in 
and for the District of Columbia. 

8 (Endorsed:) Criminal. No. 50721. ijnited States 

vs. Garry Robert Owens, Charles Albert Owens, 
alias Charles Albert Ownes. First-degree murder. Wit¬ 
nesses: Lena S. Butler, Theodore M. VanSise, A. Ma- 
gruder MacDonald, George A. Keough, Carlto^a Talley, M. 
P. A T ure Bill. Horace C. Inscoe, Foreman. 

Memorandum. 

i 

April 24, 1931.—Arraigned; Plea not guiltyIentered. 

Supreme Court of the District of Coluipbia. 

I 

Friday, June 12", A. D. 1931. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Gordon presiding. 

I 

I 

# # # # # # # 

j 

Come again the parties aforesaid, in manner as afore¬ 
said, and the same jury that was respited yesterday in this 
case; whereupon said jury after hearing further of the evi¬ 
dence, the arguments of counsel and charge Of the Court, 
say upon their oath that the defendant is not guilty on the 
first count, and guilty of murder in the second degree on 
the second count of the indictment; and thereupon said de¬ 
fendant is remanded to the Washington Asylpm and Jail. 

| 

i 

i 

! 

| 
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9 Motion in Arrest of Judgment. 

Filed June 17,1931. 

*•###** 

Now comes the defendant, by his attorneys, and moves 
the Court to arrest the judgment in the above entitled cause 
for the following among other reasons: 

1. Because the verdict as announced by the jury is so in¬ 
consistent that proper judgment cannot be rendered 
thereon. 

2. Because the jury found a verdict inconsistent with the 
law. 

3. Because of other reasons apparent on the face of the 
record and pleadings. 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 
ALFRED GOLDSTEIN, 

Attorneys for Defendant. 

Service of copv acknowledged. 

LEO A. ROVER, 

Per WILLIAM C. COLLINS, Esq., 

Assistant U. S. Attorney. 

Supreme Court of the District of Columbia. 

Tuesday, June 23", A. D. 1931. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Gordon presiding. 

******* 

Come as well the Attornev of the United States, as the 
defendant in proper person, in custody of the Superin¬ 
tendent of tlie Washington Asvlum and Jail and bv his at- 
torneys Messrs. O’Shea and Burnett; and thereupon the 
defendant’s motion in arrest of judgment coming on to be 
heard, after argument by counsel, is by the Court 

10 overruled, to which action of the Court the defend¬ 
ant by his attorneys prays an exception which is 

noted; whereupon it is demanded of the defendant what 
further he has to say why the sentence of the law should 
not be pronounced against him and he says nothing except 
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as lie lias already said; and thereupon it is considered by 
the Court that for his said offense the said defendant be 
taken by the Superintendent aforesaid, to the Aisylum and 
Jail aforesaid, whence he came, thence to the Penitentiary 
as designated by the Attorney General of the United 
States, there to be imprisoned for the period of his natural 
life, to take effect from and including the date of arrival 
of said defendant at said Penitentiary; whereupon the de¬ 
fendant by his attorneys notes an appeal to the Court of 
Appeals of the District of Columbia from the judgment of 
the Court in this case; and thereupon the Coutt fixes the 
amount of bond for costs on appeal at One Hundred Dol¬ 
lars or fifty ($50.00) dollars in cash. 


Memoranda. 


July 1/, 1931.—Cost Bond on appeal ($100) filed. 

Bill of Exceptions filed. I 

l 

Assignment of Errors. 

i 

i 

Filed July 27, 1931. 

* * # # # ; * 

Now comes the defendant, Garry Robert Owens, by his 
attorneys, and assigns for review to the Court pf Appeals 
of the District of Columbia, on appeal in the above entitled 
cause the following errors committed by the Trial Court. 


1. Refusal of the Court to permit the witnejss Charles 
Owens to be asked if he had had breaA: for supper. 

2. In allowing the United States Attorney to ask 
11 the witness Leonard Long if it wasn’t because of 
his keeping company with Mrs. Spear that witness 
went to defendant’s house regularly. 


3. In requiring the witness Leonard Long j to answer 
“no” to last said question. 

4. In requiring the witness Charles A. Owens to state 
that he would not have waved his hand at his wife if she 
had been standing on a corner of the street. 

5. In permitting the District Attorney to cross-examine 

the witness Aubrev Pillsburv. 

* * 

6. In permitting the District Attorney to quote from the 
written statement of Aubrey Pillsburv in the cjross-exami- 
nation of said witness. 

i 

i 
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7. In refusing to permit the witness William E. Holmes 
to state whether Mrs. Maude Owens was arrested when 
Aubrey Pillsbury made his written statement. 

8. In refusing to permit the witness William E. Holmes 
to state whether Garry Owens was present when Aubrey 
Pillsbury made his written statement. 

9. In permitting the witness John Flaherty to state that 
he did not offer any inducement to Aubrey Pillsbury to 
make a written statement. 

10. In permitting the witness John Flaherty to state that 
in the first conversation with Aubrey Pillsbury the latter 
did not say anything about Albert Owens and his wife 
being present at Pillsbury’s home on the 18th. 

11. In instructing the jury as to the effect and weight of 
Aubrey Pillsbury’s testimony and as to the procedure con¬ 
cerning the same. 

12. In permitting the witness Dennis J. Cullinane to 
state that Mrs. Spear told witness that she got to 

12 Garry Owens 7 house at 7 p. m. on March 18th and 
Mrs. Spear said nothing about being there at 4 p. m. 
or from 4 p. m. to 7 p. m. 

13. In overruling defendant’s prayer No. 1. 

14. In overruling defendant’s prayer No. 2. 

15. In overruling defendant’s prayer No. 3. 

16. In overruling defendant’s prayer No. 4. 

17. In permitting the verdict of murder in the second 
degree to be returned and recorded. 

18. In overruling defendant’s motion in arrest of judg¬ 
ment. 

19. In sentencing defendant to life imprisonment in the 
penitentiary and in entering judgment on the verdict of 
the jury. 

JAMES A. O’SHEA, 

JOHN TT. BURNETT, 

ALFRED GOLDSTEIN, 

Attorneys for Defendant. 

Service of copy of above assignments of error acknowl¬ 
edged this 27th day of Julv, 1931. 

LEO A. ROVER, 

United States Attorney, 

Bv J. J. O’LEARY. 

•/ 



11 


GARRY ROBERT OWENS VS. THE UNITED STATES. 

• i 

I 

i 

Designation of Record. 

Filed July 8, 1931. 


* 


The Clerk will please make up the record foil the Court 
of Appeals to consist of the following: 

i 

i 

1. The indictment. 

2. The Plea. j 

3. The verdict of the jury. j 

4. The Motion in arrest of judgment. 

5. The overruling of the Motion in arrest of judg- 
13 ment. Exception thereto. 

6. Judgment. 

7. Exception thereto. 

8. Appeal noted. 

9. Cost bond. 

10. Bill of Exceptions submitted and signed. ! 

11. Bill of Exceptions. 

12. Assignments of Error. 

13. This Designation of Record. 

JAMES A. O’SHEJf, 

JOHN H. BURNETT. 
ALFRED GOLDSTEIN, 
Attorneys for Defendant Garry Owens. 

I 

Service of copv acknowledged this 8th dav of 1 Julv, A. D. 
1931. 

LEO A. ROVER, 

U. S. Attorney for District of Columbia. 

J. C. C. ' | 

i 

Memorandum. 

i 

August 8, 1931.—Bill of Exceptions (in duplicate) sub¬ 
mitted. 


Supreme Court of the District of Columbia. 

Friday, October 23, 1931. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Proctor presiding. 

♦ * * * * # j • 


i 

i 
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Bv Justice Gordon. 

* 

Now comes here the defendant bv his attorneys, Messrs. 
O’Shea and Burnett, and prays the Court to sign, and 
make a part of the record, his Bill of Exceptions 

14 taken during the trial of the case and filed with the 
Court on the 17th day of July, 1931, which is accord¬ 
ingly done. 

15 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 14, both inclusive, to be a true 
and correct transcript of the record, according to di¬ 
rections of counsel herein filed, copy of vdiich is made part 
of this transcript, in the case of the United States vs. Garry 
Robert Owens et al. Criminal No. 50721, as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 28th day of October, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Cleric. 


1G In the Supreme Court of the District of Columbia, 

Holding a Criminal Court. 

Criminal. Number 50721. 

United States of America 
vs. 

Garry Robert Owens, Defendant. 

Defendant’s Bill of Exceptions. 

This cause coming on for trial before the Honorable 
Peyton Gordon, associate justice of the Supreme Court of 
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j 

the District of Columbia, and a jury on the 8th, 9th, 10th, 
11th, and 12th days of June, 1931, the United Slates being 
represented by Messrs. Leo P. Rover, United Stjates Attor- 
nev for the District, of Columbia, William H. Collins and 
John J. Sirica, assistant United States attorneys; the de¬ 
fendant bv James A. O’Shea and John H. Burnett, the fol- 
lowing proceedings were had: 

That a jury was impaneled and sworn to try the issues 
of the case. 

And thereupon, to maintain the issues on its part joined, 
the United States called as a witness one Richard H. 
Manuel, who testified substantially as follower That he 
lives at 1319 Four£ and a Half Street, Southwest, and is a 
motorman employed by the Washington Railway and Elec¬ 
tric Company; that he knew James H. Lane iduring his 
lifetime and saw him on March 18th; that he saw him at 
the morgue and told Mr. Schoneberger who he §aw; it was 
the bodv of James H. Lane. 


And thereupon, to further maintain the issues on its 
part joined, the United States called as a witness one 
William Schoneberger, who testified substantially as fol¬ 
lows; that he is Morguemaster of the District of! Columbia; 

that on March 18th Richard H. Manuel told him the 
17 body was that of James H. Lane and he told it to 
Dr. McDonald, The Deputy Coroner. 


That then and thereupon the Government, I to further 
maintain the issues on its part joined, called ione Dr. A. 
Magruder MacDonald, who testified substantially as fol¬ 
lows: That he performed an autopsy upon the body of 
James H. Lane and — the cause of his death of gunshot 
wound of the abdomen. 


Cross-examination: 

The course of the bullet was downward, right to left 
slightly backward; that it was a caliber 32 bullet. 

i 

That then and thereupon the Government, jto further 
maintain the issues on its part joined, called 6ne Charles 
Albert Owens, who testified substantially as follows: That 
the defendant is his uncle; that during the month of March 
the defendant was living at Bungalow Town ^nd he was 
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living* at Oakley, Maryland; that on March 18th he first 
saw Garry Owens in the morning between 9 and 10 o'clock 
at his house and remained until 4 o'clock and then went to 


Aubrey Pillsbury's his uncle by marriage; saw Garry later 
don't know time it was after dark; nobody present but 
himself; later Garry says “I have got to go uptown to get 
bread and cigarettes" and twenty minutes afterwards said 
"Come on and walk up town with me"; that he saw him 
with a gun; that they left the house and went up to the dark 
road he doesn’t know the name of the street or the place it 
leads down to the steel mill; he knows where the street car 
line is it runs from Bungalow Town, the end of it, coming 
this way and we went down this dark road coming toward 
Washington; they got down a wavs and he savs to me “I 
haven't got any bread and cigarettes vet" and turns around 
and gets further near the street and savs "I haven’t 
18 got any money and I have to have some somehow" 
and I started walking off on him and he says, "Wait 
on the street and I will soon be back." That at that time 


thev were over on the other side of the road at the Govern- 

•j 

ment field; that witness walked over on the other side of the 
road near the Government land and just then he heard a re¬ 
port and turned to locate it and a street car motorman was 
coming off the back of it; and and he witness run in front 
of him and when defendant got to the bottom of the hill he 
said "I have shot the son of a bitch"; this was said at the 
foot of the hill as you turn to go down to Bungalow Town; 
that witness left him in back of his house and went out to 


Silver Hill; that he stopped the street car by holding his 
hand out with his hat or cap£ he don’t remember which; 
that on the occasion when witness went down through the 
farm into Bungalow Town he never noticed whether he had 
the gun with him; on the next morning, Thursday morning, 
he went to defendant's house with Imogene Davis and her 
baby; that nobody else was there; that he stayed there until 
that evening and stayed over at Lancaster’s Owens' until 
the next morning; that on Friday he carried the baby down 
to Garry's again and no one was there but Garry and him¬ 
self and Imogene Davis; that he stayed there until 4 o’clock; 
that on Friday he remembers Officer Wright coming to the 
house and remembers Garry saying to the detective "I 
know just what you want me for, For shooting the street 
car motorman; but I never shot nobody"; that on Friday 
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morning he had a conversation with Garry and Garry said 
“Last night I shot that so and so” and he said 4 fWhen you 
go to the country, the best thing you can do is to keep it 
quiet if you know the best for yourself”; he was at the 
house when the police took Garry away and he went to Au- 
brey Pillsburv’s and from there to Oaklev, Maryland: that 
lie was arrested and brought back to Washington; that he 
had a conversation with Garry on Thursday following the 
shooting and I asked him “Out of all of it, what do 
19 you get?” and he said “I didn’t get nothing” and he 
said, “The best thing for you to do when!you go up 
to the country or up here, keep quiet and don’t utter a 
word about it if you know the best for vourself”; that on 
the night of the shooting he had on a red sweater and gray 
coat and a gray pair of pants; that Garry had on a blue 
sweater, a dark pair of pants and he can’t say exactly 
whether he had on a hat or cap; that then and thereupon 
witness identified a sweater a t the one that Garrv Owens 

I m/ 

had on that night; that on the night of the shooting Garry 
had on blaftc* shoes with white borders across the instep; 
that he doesn’t remember the weather that niglit. 

I 

Cross-examination: 

That he is twenty-one years old and came fifom Oakley 
to Washington some time before March 18th; that he 
stopped with Aubrey Pillsbury, an uncle by marriage; and 
occupied a room with Aubrev Pillsburv’s bovs; One’s name 
is Irvin but he don’t exactly know the other bpy’s name; 
he couldn’t exactly tell what room he occupied! but it was 
on the second floor; he doesn’t exactly know how many 
rooms there are on the second floor; that beside- these bovs 

i * 

his au-t Gertie and his grand-mother lived there; they 
called his grandmother Teeney but he don’t know her right 
name; that on March 18th he came over to Garry’s with 
Aubrev and no one was there but Garrv; that besides 
Aubry Pillsbury he went over there with a boy of Imogene 
Davis tliev call Bootsie; he doesn’t know how old Bootsie 
was; he hung around the house walking around and talking 
together until 3 or 4 o ’clock; Imogene Davis prepared their 
lunch and if Garrv’s wife was there he didn’t see her; he 
doesn’t recall the number of the house; he doesn’t know 
where Nicbols Avenue is; that before March 18th he had 


i 
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been to Garry’s house twice; that he made arrangements 
with Aubrey Pillsbury to come and get him in the after¬ 
noon; that then and there over the objection and exception 
of defendant the Court refused counsel to ask wit- 


20 ness if he had any bread for supper. That he drove 
over to Pillsbury- house with Mr. Pillsbury and went 
through Oxen Hill; that he doesn’t know if he passed Camp 
Simms or if he came up the hill past the street cars or how 
far Oxon Hill is from Silver Hill; that he doesn’t know 
what kind of a road it is and can- give anv idea; when he 
got to Pillsbury’s on March 18th he- wife Gertie and his 
grandmother were present and the two Pillsbury children; 
that he doesn’t know how long he sat around until he got 
r-ady to come on back; he had no arrangements with any¬ 
body to come back; that he doesn’t know exactly when he 
left Pillsbury’s it was long after dark but doesn’t know 
exactly how long; that he walked back from Pillsbury’s to 
Garry Owens’ the same wav they went in Pillsburv’s auto- 
mobile; he couldn’t give the jury how far it is by mileage 
from Silver Hill to Garry’s house; when he got to Garry’s 
house after dark he didn’t see the little Spear boys who 
were staying at Garry’s house; one of the Spear boys 
was at Pillsbury’s house and occupied the same room with 
witness; that then and thereupon Roger Speer was called 
from the witness room and the witness said he lookZs like 


the boy he had reference to but he didn’t get a good look 
at him; that Roger Speer was the boy living at Pillsbury’s 
and occupied the room with him; that he did not see the 
other little Speer boy that night at Garry’s when they 
were listening to the radio; he is positive he didn’t see 
him the night of the 18th but he doesn’t remember if he 
saw him the night of the 19th; that he didn’t see Mr. 
Dusinger, Mr. Leonard Long or Mrs. Ruth Speer at 
Garry’s that night; that he didn’t see Maude Owens there 
that night; that he can’t give the jury any idea what he 
and Garry were doing during the time they were there 
alone; he couldn’t tell what kind of a gun it was because all 
he saw was the barrel and the stem; he was not real sure 
it was a gun it was the barrel of a gun; that he saw it at 
his house; that he saw the gun when Garry said he had 
to have bread and cigarettes; that they smoked and 
21 he had bread at Garry Owens’ for lunch; that on the 
way up from Garry Owens’ he did not say what he 
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was going to do; that when they came from Galrry’s house 
tliev came to the end of the street car line; that he doesn’t 
know where the steel plant was but has heard it was the 
old steel plant road they walked down; couldn’t tell how 
far — the road they went maybe several yards; they came 
back the same road they went down; that whbn they got 
to the street car line Garry held out his hat o^ cap what¬ 
ever he had on his head and stopped this car and tells me 
to stand on the street and he will soon be back; that he 
doesn’t remember if Garry said “Stand on the street; I 
will soon be back” or “Wait on the street, I jvill soon be 
back”; that when Garry said that he went across over 
where the vacant ground was and walked along there and 
turned his back to the street car; he heard a report but 
actually saw no shooting; there were not any lights that 
he noticed; that after hearing the report he| thought at 
first it was the report from the exhaust pipe qf a car and 
gla-ced at the street car and the street car motorman was 
coming off from the back and Garry started running next 
to me; Garry jointed him at the foot of the hill, they 
cut across the held; when they got to the foot of the hill 
Garry said I have shot the S. B.; that he didri’t say good 
night to Garry and walked back to Silver Hill over the 
same road he did in coming, namely, by way of Oxon Hill; 
doesn’t know the time he got back to Pillsbury’s house; 
that he got in through the back door it was unlocked and 
walked right on upstairs with these two boys until the 
next morning; that he got in bed with these two boys; the 
next morning Pillsbury took him to a dark ifoad and he 
went to Lancaster’s and he saw Lancaster Owens coming 
out to work; that he saw Imogene Davis and got the little 
child there at that time and carried it to Garry’s; no one 
was there but Garry; he doesn’t know what'they talked 
about; on Thursday morning they didn’t say a\ word about 

it; he went to Lancaster’s that night I and stayed 
22 until Friday morning; that he had no talk with 

Lancaster Owens about the motorman | being shot; 
if Lancaster had a newspaper there and was discussing 
the shooting of this motorman he don’t remember it; if 
there was a diswcssion he don’t know whether he would 
remember it or not; that on Fridav before Detective 

2—5538a j 

j 

| 


i 

i 
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Wriglit came he and Garry Owens talked about what hap¬ 
pened Wednesday night; he knows he saw Detective Wright 
come in quarter of two the evening of Friday because a 
clock was setting right on the table; the same clock was 
on the table Wednesday and Thursday but he never noticed 
it; that he knows Gilbert Owens and knows his wife they 
live near the Fire Department; that after Detective Wright 
and Garry Owens left Owen’s house he stayed there with 
Bill Davis’ wife’s baby; he was not locked up on that oc¬ 
casion ; that he went down to the countray on the following 
Monday, March 23d; that at no time after the shooting did 
he visit Gilber- Owens’ house; that on April 12 he did 
not visit Gilbert Owens and have some conversation with 
Gilbert in which Gilbert said he noticed a reward of a 
thousand dollars for the apprehension of the murderer of 
Lane; that he did not say to him “Gilbert, go down to the 
station house and tell them I did it. 9 ” and Gilbert did not 
say “You are foolish. They will lock you up and you will 
get into trouble” and he did not say to Gilbert “No, I 
will not get into trouble I was down at Aubrey Pillsbury’s 
that night and I can prove it?”; that he talked to Willie 
Tibbett about the case but it is not a fact that he told him 
that Garrv shot this conductor because the conductor was 
waving at his wife; that he did not tell his father that he 
was at Aubrey Pillsbury’s at the time this happened; the 
last time he saw the sweater Government Exhibit One was 
the night of the crime; saw it on him the night Detective 
Wright came and got him; that he had on a read sweater 
and a gray cap; that witness and Mr. Wright talked 
23 this case over; that he was convicted of robbery 
and assault and was out on parole at the time, March 
18; that he does not believe he is still on parole. 

Redirect examination: 

That there are twelve children in his family with wit¬ 
ness; seven sisters and five brothers. 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called one Sergeant 
Fred Sandberg, who testified substantially as follows: that 
he is a member of the Metropolitan Police and among 
other duties is that of photographer; that he then and 
thereupon identified certain exhibits as pictu-es of Nichols 
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Avenue at Trenton Street, Southeast; that theiji and there¬ 
upon two photographs marked for identification as Gov¬ 
ernment Exhibits Nos. 3 and four were offered and re¬ 
ceived in evidence. 

i 

That then and thereupon the Government, 1 to further 
maintain the issues on its part joined, called one George A. 
Kecugh, who testified substantially as follows: That during 
the month of March, this year, he was living at 3525 Nichols 
Avenue; that he was home on the night of !March 18th 
just before the motorman was shot; that about quarter 
of nine he left the house and walked out to the pavement 
to get his machine; that he saw the defendant at around 
quarter of nine in front of his house he had a blue 
or black sweater on; that he was with Charlie Owens; that 
then and there the witness identified certain: pictures as 
showing where his house was; that at the time he saw the 
defendant witness was standing on the walk;That he had 
never seen them before; that he looked at their faces more 
than anything else. j 

i 

i 

Cross-examination: 

24 That he is a steam fitter by occupation; he fixes 
the time because he came away from there and got 
to his mother-in-law’s at exactly 10 minutes after 9; that he 
next saw the defendant on March 21st at the 11th Precinct; 
that he had never seen the defendant before March 18th 
and he was waiting for his wife when they passed him; 
that when he saw the defendant at the precinct he had 
on a cap; on the night of the 18th the defendant was bare¬ 
headed; that this defendant was under his observation for 
about five seconds on the night of the 18th; that the pecu¬ 
liar things about this man’s face that you recalled so 
vividlv during the five seconds was that the one man was 
dressed so shabby and naturally I took a second look at 
him; there was nothing peculiar about the man’s face only 
he recognized the two of them that passed him. 

i 

i 

Redirect examination: 

i 

That on the 21st at the precinct there were six or seven 
in the line with the defendant and eight or nine with 
Charley Owens when lie picked them both. 

• I 

j 

! 

I 
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Further cross-examination: 

He couldn’t recall at the 11th Precinct on March 21st 
how manv in that line had on sweaters; he couldn’t recall 
whether there was more than one or not; that in the line 
there that night he thinks there were some as short as the 
defendant. 

That then and there the Government, to further maintain 
the issues on its part joined, called one Harry E. Hayes, 
who testified substantially as follows: That he resides at 
3G0S Horner place, Southeast; that he knew the defendant 
bv sight about a year before March 18th; that on March 
18th he saw the defendant at about 4:30 boarding a street 
car; he was on the street car and noticed the defendant 
had on a pair of black and white sport shoes; that he got 
off at the fire house. 

25 That then and thereupon the Government, to fur¬ 
ther maintain the issues on its part joined, called one 
Theodore Mackey Van Sise, who testified substantially 
as follows: That lie lives at 3501 Nichols Avenue, South¬ 
east; that being handed Government Exhibit Number 3 
the witness showed where his house was on the picture; 
that on the night of the 18th at about 0 o’clock he was in 
his garage and heard a gun shot and he came around and 
saw the motorman running around in front of the trollev: 
when he came out of his car he observed two men both wore 
shabby clothes; one wore brownish pants, with some sort 
of a mixture and the other had on dark pants with sort 
of a stripe; both had overcoats and caps and one was 
shorter than the other; he saw them at Trenton Place and 
the next place he saw them was at the car stop before he 
heard the report. 

Cross examination: 

His house is located on the corner of Nichols Avenue 
Trenton and a portion is described in the picture. 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called one Lena 
Butler, who testified substantially as follows: That she 
lives at 2341 Pomeroy Road, Anacostia; her home is in the 
suburbs of Hillsdale; that she works in Congress Heights and 
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i 

I 

at about 10 minutes to 9 boarded the car at the end of the 
line and was the only passenger; at the next s|top she was 
reading a newspaper and her attention was attracted by 
a shot and when she looked up the motorman and another 
man were facing each other on the platform and the man 
leaped from the car and the motorman behiiid; the man 
ran toward the fence and the trees; the motorman came 
back and took his transfers and money changer and got 
off the car and I got off behind him. 

I 

j 

That then and thereupon the Government; to further 
maintain the issues on its part joined, called one Dr. 

Charles Ccakley Graves, who testified substantially 
26 as follows: That he lives in Cherrvdale, Virginia and 
during the month of March was at StJ Elizabeth’s 
Hospital; that on the night of March 18th ja man was 
brought in the hospital, James H. Lane, and he noticed a 
wound in the right abdomen and gave him sonie stimulants 
and sent him to Casualty Hospital. 

Cross-examination : 

He was brought in the medical and surgical! department 
close to the third gat- on 7/ichols Avenue. 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called! one Samuel 
L. Haas, who testified substantially as follows: He lives 
at 2319 Nichols Avenue, Southeast ; that his house appears 
on Government Exhibits 3 and 4; that he knows the defend¬ 
ant by sight not to speak to; that on the night of 18th he 
saw the defendant at about 5 o’clock he noticed him coming 
down the street; that that night when he was getting ready 
to retire he noticed two young men walking |up the steel 
plant road known as Trenton Street; they walked toward 
the end of the line and they went out to the car stop; he 
was taking off his shoes and stockings and heard a shot 
fired and the motorman got off the car holding; his stomach 
and hollering he was shot; that he telephoned the police; 
that at about five o’clock he didn’t pay any!attention to 
this young man but from his recollection be had on a 
sweater. He would recognize one of the men be saw come 
out of Trenton Place bv his size as the man he saw at five 
o’clock; that he couldn’t say that one of the!two men he 
saw at the corner at 9 o’clock was the defendant. 
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Cross-examination: 

He knew the defendant had seen him once getting — was 
from his place for his sister; he would say that one had 
on an overcoat and the other a sweater as he saw them 
walking that night; that he went down to the precinct after 
the 18th and on that occasion he could not pick out the 
defendant as the man he saw on Nichols Avenue and he 
cannot pick them out now. 

27 That then and thereupon the Government, to fur¬ 
ther maintain the issues on its part joined, called one 
Carl F. Catlin, who testified substantially as follows: He 
lives at 2907 7th Street, Southeast; about 9 o’clock on 
March. 18th he was returning home with his wife and in the 
vicinity of Trenton Place and Nichols Avenue he heard what 
he thought was a fuse blowing out and he observed the op¬ 
erator of the street car get off the car and come around 
to his machine and he said he was shot; that he saw a 
colored woman on the car and did not see anybody else; 
that he took the motorman to St. Elizabeth’s Hospital and 
at that time he noticed he had his change carrier with him 
and he was not bleeding. 

Cross-examination: 

He doesn’t know where the stop sign is but it is almost 
directly in front of Trenton Place; as far as he remembers 
the street car stop sign- are on poles in the center of the 
street; that he doesn’t know if there is one at Sterling 
Place, one at Trenton Place and one at Highview Place. 

That Ihen and thereupon the Government, to further 
maintain the issues on its part joined, called one William 
Wright, who testified substantially as follows: That he is 
a member of the Metropolitan Police Department attached 
to number 11; that some time following March 18th he 
arrested the defendant Garry Owens on the second floor 
over a store near 30 Atlantic Street, Southeast; that at 
the time Charley Owens and the Davis girl were present; 
that at that time he asked the defendant if he was working 
and he said no and he said his wife was working and he 
went in the back room and was putting on a sweater and 
he says “I know what it is all about.” It is for shooting 
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the motorman.”; that he put on his hat and weiit to number 
11; that in the car Officer Boxwell was with witness; this was 
on the 20th of March; Charley Owens was arrested on the 
14th day of April; subsequent to the arrest of defend- 
28 ant and before the occasion of the arrest of Charlev 
Owens the defendant Garry Owens had bben released; 
Charley Owens repeated the things he had told witness in 
the presence of defendant and defendant denijed it he said 
it was a lie; defendant said he had been home; all day long 
on the 18th. I 


Cross-examination: 

That on March 20th witness had arrejsted several 
other people connected with this matter maybe three or 
four; he wouldn’t sav fifteen or twenty only three or four: 
30 Atlantic Place is where defendant lived; after he was 
arrested defendant asked if we would drive by where his 
wife was working; he didn’t say that the police had asked 
his wife where lie was and that is the reason he knew vou 

I • 

were looking for him but witness heard something like 
that by his sister and not his wife; that he heard that at 
the station house; that defendant’s wife was liot locked up 
until in April; that on the night of the 20th when he was ar¬ 
rested defendant told witness where he was on the night of 
the 18th and gave the names of certain witness-; that the 
names he gave where Mr. Grant, his wife, Mr. Dusinger, 
Mrs. Mary E. Long and Leonard Long and witness inter¬ 
viewed some of them: after interviewing his wife defendant 
was released on the following Monday; at thb time he was 
released witness did not hold the sweater it:was when he 
went back the second time and arrested him at Giesboro 
that he took the sweater and a fedora hat; that during 
his stay at Number 11, two or three days, he was questioned 
repeatedly and all the statement- that Charley Owens made 
in his presence he said were a lie; the check-bp on defend- 
dant’s witnesses were made on his first arrest; he said in 
his statement that his wife was home all dgv it was his 
wife’s day off and that Gilbert Owen’s wifej, who worked 
at the asylum, it was her dav off, and I verified that to 

%/ 7 m/ 7 

be true at the Hospital; and he found it to be true that his 
wife was working for Gilbert Owens; he told witness where 
he was between the hours of 7:30 and 9:30 and the names of 
other people who knew he was there. 
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29 That then and thereupon the Government, to fur¬ 

ther maintain the issues on its part joined, called one 
Benjamin Gunner, who testified substantially as follows: 
That he is manager of the Washington office William J. 
Burns Detective Agency; that he was brought into the 
case by the Washington Railway & Electric Company; that 
he went with Officer Wright and staved outside in the 
machine; that if he remembers correctlv the words that the 
defendant said when he got into the car were 4 ‘I have been 
expecting this” or something to that nature. Tie didn’t 

have anv conversation further. 

* 

That then and thereupon the Government offered in. 
evidence the blue sweater and the photographs. 

That then and thereupon the Government announced 
that it rested. 

That then and thereupon the Defendant, to maintain the 

issues on his part joined called one Kenneth Speer who 

testified substantiallv as follows: That he is 11 vears old 
! * * 

and goes to school and if he doesn’t tell the truth will not 
go to Heaven; that the defendant is his uncle; that on the 
night of March 18th he was over at Garry Owen’s house 
at 80 Atlantic Street, Southeast from about half past 5 
until pretty late; that there were present his mother, Leon¬ 
ard Long, Uncle Garry and Mr. Grant; that he was listen¬ 
ing to the radio and Charlev Owens was not there; lie 
remembers the date because Mr. Dusinger took Mrs. Long 
Home and he went up there because his dog got killed and 
he wanted to see it; before he went to Uncle Garry’s he 
had been to his house at 110 Atlantic Street, Southeast at 
Mr. Dusinger’s house and he was going to help Mrs. Du¬ 
singer with the dishes; he doesn’t know what time it was 
he left Uncle Garry’s house but he left with his mother and 
Leonard Long. 


Cross-examination; 

30 That it was real dark when he left Uncle Garry’s 
home; that it had been dark for some time; about 
pretty close to three hours closer than that pretty near five 
hours; when he left he went with his mother and Leonard 
Long and went to his home at 110 Atlantic Street, North¬ 
east about two doors from Garry’s house; that he got there 
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at about five and had eaten before he went usually eats at 
half past four; that he went by himself and visited there 
quite often; that he didn’t talk to anybody elsej except Mr. 
0 ’Shea; that he thinks the 18th of March was ip the middle 
of the week; that he never discussed the case with his 

7 i 

mother; that he would go to his uncles sometimes every day 
and sometimes every other day; that he doesn’t think he 
was there on the 16th and 17th but remembers being there 
on March 19th; it was in the morning on the 19th because 
he went to the store and went up there; he doesn’t remem¬ 
ber if he was there on the 20th. 

Redirect examination: 

That he doesn't remember anv other dav that he went 

• • 

up there to see a dog that was killed. That hej recalls the 
next day he read in the paper about the conductor being 
shot that was on a Thursday the — after he liad been up 
to his Uncle Garry’s. 

That then and thereupon the Defendant, | to further 
maintain the issues on his part joined, called one Leonard 
Long, who testified substantially as follows: That he lives 
at 3615 Raleigh/ Street in Congress Heights; lie is no re¬ 
lation to defendant and on the night of the 18|h of March 
to got to defendant’s house at about 10 minutes after 5; 
when he got there there was present Mrs. Ruth Speer, Mrs. 
Imogene Davis his mother Marv Long and hijs sister the 
wife of defendant and the defendant; that the|occasion of 
his going there was to see his mother who was there and 
I went naturally to see mv mother; he left the house at 
about 5:30 and went to 10th Street and left his 
31 mother there; came back at 7 o’clock and went down 
to Mr. Dusinger to avoid meeting Mr. Gjrant the in¬ 
surance man; he came back at about S o’clock and about 
quarter after 9 Mrs. Speer said she was going qn home and 
I stood there a while and chewed the rag with Garry and 
after urging went on home; he saw Kenneth Speer there 
that night; he remained there from eight untiljgoing home 
and there was present Kenneth Spear, Mrs. Speer, Garry 
and his wife. 

j 

Cross-examination: 

j 

He had been over to Garry’s the night before and was 
a frequent visitor; he is related to defendant by marriage; 


l 

i 
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over the objection and exception of counsel for defendant 
the witness was asked if it isn’t because of his keeping 
company with Mrs. Speer that he went to defendant’s 
house regularly and was permitted to state no; that it was 
about 9:15 when Mrs. Speer looked at her watch and said 
it was 9:15 and they remained about 15 minutes; that he 
stayed at Dusinger’s all night and Mrs. Speer remained 
there it was her home and it was the little bov’s home too; 
he has staved there before all night; he came to Garrv’s 
about 5 and no one was with him; he had a pre-arrange¬ 
ment with Mrs. Speer that his mother would be there. 

That then and thereupon the Defendant, to further main¬ 
tain the issues on his part joined, called one George Wil¬ 
liam Tippett, who testified substantially as follows: That 
he lives at Maddox, St. Marys County, State of Mary¬ 
land ; he knows Charley Owens and saw him around 
Easter Sunday at his home; he told him that his Uncle 
Garry Owens had shot a motorman because he said the 
motorman waved his hand at his wife and he was jealous 

of him; that is what Charlev Owens claimed. 

* 

Cross-examination: 

That lie told the police in Washington that Charley 
Owens told him that Garrv had shot the motorman be- 
cause of jealousy growing out of the waving of his hand 
at his wife. 

32 That then and thereupon the Defendant, to further 

maintain the issues on his part joined, called one Ber¬ 
nard C. Grant, who testified substantially as follows: That 
he lives at. 1809 Good Hope Road, Southeast and is an in¬ 
surance salesman; that he has an insurance policy on Ken¬ 
neth and Roger Speers; that on the 18th of March he placed 
in an industrial premium receipt book the figures 4 ‘March 
16th 1931 and “March 9, 1931.”; that this was done at Mrs. 
Garrv Owen’s home on Atlantic Avenue, Southeast at 
about 7:40 at night; he came there first at about seven 
made a call at Brother’s Place and came back about 7:40 
to Atlantic Avenue; when he got back he saw Garry Owens, 
Kenneth Speer, Mrs. Speer and Mrs. Owens and did not 
see Charley Owens; he stayed about 10 to 15 minutes; 
Garry Owens had on a blue shirt, open at the front and 
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was sitting at the table conversing like the rckt; that on 
March 18th two premiums were paid. 

Cross-examination: 

He met Mrs. Speer the previous week and she told him 
to call at the place mentioned the following Wednesday to 
collect the premium; Wednesday was his day for collecting 
was the reason she suggested Wednesday; that he collected 
$1.40 on this night on this industrial policy; ilias known 
Garry Owens since last May, just about a year; the due 
date on the insurance collected on the 18th was the 9th and 
16th of March; he knew Mr. Long before this time; lie 
recalls he left in 10 or 15 minutes the second 'time about 

i 

8:15; Mrs. Speer is the only one he collected from. 

I 

i 

That then and thereupon the Defendant to further main¬ 
tain the issues on his part joined called one Wayne J. Dus- 
singer, who testified substantially as follows: Lives at 110 
Atlantic Street, Southeast; on March 18th at about 5 
o’clock Mrs. Owens came down and asked him to drive her 
mother home and he did and went on home to his address 
at 110 Atlantic Street; he took them to 10th Street 
33 doesn’t recall the number; with him werej Airs. Long, 
Mrs. Owens, Leonard Long and Mrs. Speer; that 
Kenneth Speer was boarding at his house at the time; that 
when he left Garry Owens’ house Kenneth Speer was there 
at the time; that he got back to Owens’ house at about 7 
o’clock I saw Garrv Owens’ at the window and after Mrs. 
Owens, Leonard Long and Mrs. Speer got out I took the 
car back to the garage and went home; he did not see 
Charlie Owens there. 

Cross-examination: 

I 

That Mrs. Owens came and told him the fact that her 

i 

brother-in-law’s car broke down and she wanted to use 
his car; Mrs. Speer lived at his house at the time with her 
children; Mr. Long did not live there but has!stayed sev¬ 
eral nights; he went to 10th Street long enough for Mrs. 
Owens to take her mother home and on wav back she 

j* 

stopped to make application for a job and it was approxi¬ 
mately 7 o’clock when they came back; Mr. Grant had been 
to the house to collect insurance from Mrs. Speer. 


i 
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That then and thereupon, to further maintain the issues 
joined, the defendant called one Mrs. Margaret Ruth 
Speer, who testified substantially as follows: At the pres¬ 
ent she resides at 3615 Raleigh Street and that Kenneth 
and Roger are her children; that the defendant is her 
brother and she got to him home at between quarter after 
4 and half past 4 on March 18th with Mr. and Mrs. Dus¬ 
singer and Kenneth Speer; the other boy Roger was at 
Silver Hill with her sister; when she got there there was 
present Imogene Davis, Mrs. Long, Garry’s wife and 
Garry and Imogene Davis’ baby; Leonard Long came later 
and lie had no car and she asked Mr. Dussinger to take 
Mrs. Long southeast; so she left with Mr. Dussinger and 
with Leonard Long and Garry’s wife who wanted to see 
something about a job in Anacostia; came back at seven 
and there was present Kenneth Speer and Garry Owens; 
Mr. Grant came in and left at about 20 minutes to 8 until 
8 o’clock; we remained until about 9:30 and then we 
34 went home; it was Leonard Long, Garry, Garry’s 
wife and my little bov and mvself who remained 
there until 9:30; Charley Owens was not there while she 
was there. 

Cross-examination: 

That she is the sister of Garry Owens; she asked Mr. 
Dusinger to take Mrs. Long home because something hap¬ 
pened to Davis’ machine; Mr. Long stayed at Mrs. Du¬ 
singer’s when he was in the vicinitv; on the wav back Mrs. 
Owens stopped about a job; she had a special appointment 
with Mr. Grant the insurance man; that she ate supper 
over at work and also at Owens’ again with Mrs. Long, 
Maud, Garry and Imogene Davis. 

Redirect examination: 

She was at No. 11 quite a while and told the police the 
same story she is telling here. 

Recross-examination: 

The witness was further asked if it were not a fact that 
in the presence of Lieutenant Cullinane and others at Num¬ 
ber Eleven Precinct, she did state, that the first time she 
arrived at Garry Owens’ home on the day in question was 
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I 

at seven o’clock, P. M. To which she replied, 4 'Positively 

not.” ! 

| 

i 

That then and there the defendant, to further maintain 

the issues on its part joined, called one Imogene Davis, 

who testified substantiallv as follows: That she lives at 

* 

Giesboro Point, Southeast; she has a little child and the 
defendant is her brother; that she and her baby went to 
Garry Owens’ on the 18th and Charley Owens helped her 
down; there from 9:30 in the morning until 5:30; Charley 
Owens staved until four when Aubrey Pillsbuifv came in 

mf 

front of the house and blowed the horn for Charlie and 
he left; her husband came after them but hisj car broke 
down and it was her dog that was killed and she was on 
the street looking around after the dog; she saw Charley 
Owens on Thursday and he spent the evening at! Lancaster 
Owens, his uncle; she was present on Friday! when Mr. 
Wright locked up Garry Owens and on that day Charlie 
Owens said “Imogene, if them police come to lhck me up, 
will you go up to Uncle Aubrey and Aunt Gerty and get 
them, because they know I was up at their house the night 
of the shooting.” 

Cross-examination: 

Garry on the date of his arrest also said to go and tell 

his wife to come on down to the station! house and 

35 she did; that she did not tell Charley to go back down 

to Maryland and keep his mouth shut; that there was 

no discussion about why they were locking hint up before 

Garry left; Charley said if they lock him up toigo to Aunt 

Gertv and Uncle Aubrev Pillsburv and tell where he was 

the night of the shooting; at the time of supper there was 

present Mrs. Long, Garry, Garry Owens’ wife land myself 

and the baby and Ruth Speer and Leonard cam0 in; Maude 

went down for Mr. Dussinger and by that time my dog got 

killed; she was not at Garrv Owens ’ house at all on Thurs- 
. .* ! . 
day; she didn’t see anything of Charley Owens after Fri- 

day; she had an argument with Leonard Long at Garry 

Owens’ home but he wasn’t at home on that occasion but 

was working for Sheely Sandford on Giesboro Point; she 

doesn’t remember about anv occasion before the 18th she 

* 

went to Garrv’s house; on the 18th she remembers it be- 

' i 
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cause Garrv Owens’ wife said “Mama is coming down and 
she wants to see the baby,” and also because her poodle 
dog- was killed that evening; they had dinn^er between 
three-thirtv and four o’clock and Ruth Speer came in and 
was not there for supper; the next evening about 2 o’clock 
she saw Charlev Owens in her brother’s vard which is right 
next door. 


That then and thereupon the defendant, to further main¬ 
tain the issues on his part joined, called one Agnes Maud 
Owens, who testified substantially as follows: The de¬ 
fendant is her husband and they were married in 1926 at 
Sacred Heart Church, Bushwood, Maryland; on March 18th 
she wasn’t working and she was home housecleaning and 
cooking; she saw Charley Owens at 9:30 and he left at 4; 
Charley left at 4 and Mrs. Speer came in a little after and 
Leonard Long a little after 5; Mr. Dussinger took her 
mother home and she got home around 6 o’clock; she went 
to see a lady about a job and they got back about 7 o’clock 
and Garry Owens was there with Kenneth Speer; at that 
time there was present Garry Owens, myself, Ruth Speer 
and Kenneth Speer and it wasn’t quite an hour 
36 when Mr. Grant came over; after Mr. Grant left they 

listened to the radio and it was a quarter after 9 when 
Kenneth Speer, Ruth Speer and Leonard Long left the 
house together and from that time Garrv Owens and I got 
undressed and went to bed; after he left at 4 o’clock Charley 
Owens did not come back again to 30 Atlantic Street that 
night; she did not see Charley until she got home on Fri¬ 
day, did not see him on Thursday; she learned of her hus¬ 
band’s arrest and went to No. 11 Precinct; Aubrey Pills- 
burv is no relation to her. 

Cross-examination: 

Garry wasn’t working at the time; previous to March 
18th she had a day off the Thursday before; Garry never 
left the place on Wednesday the 18th; Leonard Long is 
her brother; she prepared an early supper about quarter 
to 4; She 1 didn’t see Kenneth Spear until she got back; 
went to work around 5:30 the next morning, Mrs. Davis 
told her that Garry, her husband, was locked up; she had 
an idea -bout it because on Thursday Mr. Hiltenr, a police¬ 
man, told her about Garry “You watch out, there was a 
motorman shot down there” and she told Garry about it on 
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Thursday when she went home; she don’t know where 
Leonard Long stayed the night of the 18th he left with 
Mrs. Speer and the kiddy; she does not know Mr. Haas; 
she never saw Charley after Friday until April; her hus¬ 
band never had a gun but that was his sweatier that he 
had on when arrested; it was Garry’s practice to! stay home 
they didn’t go out at all. 

That then and thereupon the defendant, to further main¬ 
tain the issues on his part joined, called one Charles Mc- 
Cleary, who testified substantially as follows: He is four¬ 
teen years old and lives at Oxon Hill, Maryland; on the 
night of March 18th he was at Mr. Pillsbury’i at Silver 
Hill, Maryland and there was present there Mrs. Owens, 
Irving Pillsburv, Ransdell Pillsbury and Roger Speer and 
Charlie Owens; they got there at about six o’clock; he 
played there with Roger Speer, Irving Pillsbury and Rans¬ 
dell Pillsbury and with Charley Owens; they played 
37 until quarter after eight and he left for home with 
his father and mother about half past 8; during that 
whole time Charley Owens was there in his company. 

Cross-examination: 

! 

His father is a brother to the defendant; Charley Owens 
was with him the whole time from 6 until 8 together with 
Irving Pillsburv; that they went over to the toilet for about 
fifteen minutes; his mother called him in and they went 
home. 

That then and thereupon the Defendant, to further main¬ 
tain the issues on his part joined, called one Mrs. Florence 
Owens, who testified substantially as follows!: Her hus¬ 
band’s name is Albert Owens and she is the| mother of 
Charles McCleary; she was at Aubrey Pillsbury’s at Silver 
Hill the night of the 18th of March; she was there from 6 
o’clock until 8:30 and there was present Mrs. Owbns, Aubrey 
Pillsbury and his wife, Charlie Owens, the two Pillsbury 
Children and Roger Speers; she fixes the time of leaving 

because they had to meet Mr. Cox at 9. 

•> 

Cross-examination: 

l 

Doesn’t remember when she saw Aubrey Pillsbury be¬ 
fore March 18th; 7/obody has talked to her about being there 
on the 18th; she remembers the 18th was on a Wednesday. 
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Redirect examination: 

Mr. Cox died shortly after this date and she doesn't re¬ 
member what date. 

That then and thereupon the Defendant, to further main¬ 
tain the issues on his part joined, called one Charles A. 
Owens, who testified substantially as follows: He is a 
brother to Garry Owens, defendant; Charles McClearv is 
his wife’s son; he was present at Aubrey Pillsbury- on the 
18th of March from 6 until they left at about 8:30; that 
during that entire time he was there he saw Charlie Owens 
at Pillsburv’s; he left and went to Bungalow Town 
38’ and that was about 5 or 6 miles and he got to Bunga¬ 
low Town between 5 and 10 minutes after nine and 
went to Mr. Cox’s house; Mr. Cox died on the 21st day 
of March. 


Cross-examination: 

He examined a horse on the farm while visiting for about 
half an hour; he hadn’t seen Charlev Owens for three or 
four days before at Congress Heights; lie saw him at the 
store that joins Garry’s house right near Garry’s house 
and he was bv himself; the feeling between him and Charlev 
Owens is good; over the objection and exception of counsel 
for defendant the witness was permitted to state if his 
wife was standing on the corner he would wave at her after 
having testified he did not wave to Charley Owens; he re¬ 
members it was that night because he went to see his mother 
who was sick. 


That then and thereupon the Defendant, to further main¬ 
tain the issues on his part joined, called one Roger Speer, 
who testified substantiallv as follows: His mother is Ruth 
Speer and he lives at 3615 Raleigh Street; during March 
he was living at Silver Hill with his aunt Gertrude Pills¬ 
bury; his brother is Kenneth Speer; on the 18th he saw 
with Aunt Florence, Uncle Albert, Charles McClearv and 
Gertrude Pillsburv and his uncle Aubrev Pillsburv and 
Charlie Owens; Charlie Owens came around 4 o’clock and 
he slop- with the witness on the upstairs floor of the house; 
on the night of the 18th he went to bed and a little after 
Charley Owens came to bed and when he went to sleep 
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lie noticed him and he saw him there the following morn¬ 
ing; he went to school the following morning. , 

Cross-examination: 

He had seen Charley Owens there a couple of weeks be¬ 
fore; that Charlie Owens eat breakfast there but he doesn’t 
think he stayed there the night before. He has no idea 
when he first got up. ! 

39 That then and thereupon the defendant, to further 

maintain the issues on his part joined, called one 
William Ernest Wathen, who testified substantially as fol¬ 
lows: That he lives down in St. Marys and knows people 
down in that community that know Charley’ Owens and 
his reputation among these people for truth is not very 
good; he would not believe him under oath. 

Cross-examination: 

He lived at Bushwood about six miles from Charlie 
used to see him six or eight times a years last! time he saw 
him was three months ago; that he discussed |this the first 
time with Mr. O’Shea on Saturday down in Bushwood, 
Marvland; Mrs. Owens is a cousin of his. 

That then and thereupon the Defendant, to further main¬ 
tain the issues on his part joined, called one Gilbert Owens, 

who testified substantiallv as follows: He is a brother to 

* 

the defendant and knows Charles Owens; on April 12th 
at his house 3211 Nichols Avenue he had a iconversation 
with Charlev Owens and he stated he noticed! a reward of 
a thousand dollars for the apprehension of the murderer 
of conductor Lane and Charlie Owens said to witness “Gil¬ 
bert go down to the station house and tell them I did it” 
and witness said “Charlie vou are foolish. Tjhev will lock 
you up and you will get into trouble”? and he said “No, 
I will not get into trouble. I was down to Aubrey Pills- 
burv’s all that night?”. 

Cross-examination : 

He did not say that Garry shot the motormah; he doesn’t 
recall seeing Garrv Owens on the 18th. 

That then and thereupon the Defendant, to further main¬ 
tain the issues on his part joined, called one Florence Ger- 

3—5538a 
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trude Pillsbury, who testified substantially as fol- 
40 lows: Her husband is Aubrey Pillsbury; on March 
18th she saw Charlie Owens he came there with her 
husband; that Albert Owens, Florence Owens and Charles 
McClearv came a little before dark; thev left a little after 
eight and Charlie Owens was there from 4 o’clock up to 
8; Roger Owens went to bed and Charlie came up next 
and it was about twenty minutes I went upstairs and 
Charley was there; when Albert Owens left he said he was 
going to meet a fellow to sit up with Mr. Cox. 


Cross-examination: 


She is the defendant’s sister; she doesn’t remember 
when Florence and Albert Owens were there before; they 
came over this night because mother was sick; Charley 
Owens was there two or three times after the 18th but 
doesn’t remember if he was there the day after. 


That then and thereupon the defendant, to further main¬ 
tain the issues on his part joined, called one Lancaster 
Owens, who testified substantially as follows: lie lives at 
Giesboro Point and the defendant is his brother; that he 
saw Charley Owens on the 19th of March about a quarter 
after seven at his house; that he was reading in the news¬ 
paper about Mr. Lane’s death and when he told Charley 
Owens about it he just opened his eyes and said “He did?” 


That then and thereupon the defendant, to further main¬ 
tain the issues on his part, called the defendant, Garry 
Robert Owens, who testified in his own behalf substantially 
as follows: That he was born in Southern Maryland, St. 
Marys County; that on March 18th his wife was home she 
was off duty; Charley Owens came in the morning with 
Imogenc Davis and her little kid and stayed until about 
four; a quarter past 4 o’clock Ruth Speer came there and 
Leonard Long came and at 5:30 Wayne Dussinger c-me 
but he didn’t come in the house; Mary Long, Ruth Speer, 
Leonard Long and my wife left near 5:30 and after they 
left Kenneth Speer came; he wasn’t working at that time 
but had been working at Bolling Field for a while; 
41 he and Kenneth Speer were alone and in the mean¬ 
time Mr. Grant came in he stayed three or four 
minutes; Ruth Speer, Leonard Long and his wife came 
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back at about 7 o’clock; they had dinner about 12 o’clock 
and supper about 4; had bread that day and the store 
beneath sells cigarettes; Leonard Long left and in a little 
while Mr. Grant came back the second time and was there 
at least 20 or 25 minutes and he left about 8 o’clock; after 
he left Leonard Long came back; Ruth Spoer, Leonard 
Long and Kenneth Speer left at about 25 minutes after 
9 by his clock; after they left he and wife wejnt to bed he 
wound the clock himself at 9:30 and they remained in 
bed all night and got up the following moriling; he did 
not see Charley Owens on Thursday; he had nothing at 
all to do with the shooting of the motormah and never 
had a pistol; on Wednesday night he was not on Nichols 
Avenue near Trenton Place at 9 o’clock or ijit any time; 
he did not see Charley on Wednesday after j he left at 4 
o’clock; that on Thursday he got information respecting 
the killing of Lane from his wife who told! him Police- 
Hanger was there asking about defendant; thht on Friday 
Imogene Davis and Charlie Owens came to his house and 
in the afternoon he saw Detective Wright; he was with 
five or six others and when he came in the hou|se defendant 
said 4 ‘All right. I have been expecting some jof you all to 
come down anyhow.” He asked me whv. ! I told him, 
why, that on Thursday Police- Hanger was! up to 3211 
Nichols Avenue asking where I was, and whatjl was doing, 
and told this story about this man getting! shot”; that 
he never ran across the Government Experimental Station 
and never said to Charley Owens “I have killed the son 

of a b-”; he never saw Charley on that inight; never 

had conversation on Friday with Charley; tlidt he was not 
downtown on the 18th but was on the 17th; on the 20th he 
was arrested and made the same statement to the police 
he is making to-day; on the 17th he was to the Probation 
Office at the Court House; he rode a Congress!Heights Car 
on Tuesday the 17th and saw his wife at| 3211 Nichols 
42 Avenue. On Friday when arrested he Was detained 
until Monday at about 9 o’clock; when iWright came 
in his house on Friday he had on his dark shirt and a dark 
pair of pants and put on his hat and sweater j when he had 
to go to the station house; the sweater offered in evidence 
was the one he put on; he furnished the police with the 
names of his witnesses; at the time of his release he was 
given back his sweater and a hat similar to the one he 


i 
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had; lie was arrested again by Officer Wright on the 14th 
of April; Charley Owens made his stat-ment to him at 
the police station in his presence as detailed on the stand 
and defendant told the detective that the bov knowed lie 
was lving. 

Cross-examination: 

If he had killed the motorman he would have said ves; 

he had not worked until the middle of February; that when 

he was arrested the second time there was somebodv there 

%> 

taking it down in shorthand and it was written on a type¬ 
writer; he didn’t tell them that the house on Atlantic 
Street, Bungalow Town had no number but told them 
the house where he was living at Giesboro Point the second 
arrest didn’t have no number; that he told them practically 
what was in the written statement some parts of it was 
not true and was not what he had told them; that he didn’t 
tell them Kenneth Speer was present because he was a 
kid and I knowed how they punished me and I didn’t want 
them to lock him up; they didn’t hit him but one threat¬ 
ened to kick him on the shin he don’t know which police¬ 
man it was he hasn’t seen him in Court; some of the police 
identified in Court abused him a whole lot but thev didn’t 
touch him; on the 18th went to bed 9:30 and got up about 5 
or 10 minutes to 7:00 and hi- wife was gone before he got 
up; that on the morning of the 19th he went to Davis and 
went to the District Building to get a set of tags for Willie 
Davis and stopped by 3211 Nichols Avenue Thursday at 
11 o’clock and saw his wife; it was at that time he learned 
of the killing; he did not see Charley at all during 
43 Thursdav; he went home Thursdav afternoon and 
went after his wife at quarter past 5 o’clock and 
she told him about Policeman Hanger was questioning her: 
she told Officer Hanger she ivook locate me at my sister’s 
at Giesboro Point; defendant was shown photographs and 
showed wherein was depicted the Government Field; he 
had been on the farm and did not know there was a ravine 
down at the foot of the hill; he does not know Mr. Haas; 
he lived at his sister’s in 1926 and got the water next door 
but he never got it; Charley Owens hadn’t been to his 
house for about two weeks before March 18th; that he 
owned a pair of black and white shoes and had them on 

the street car on Tuesdav and had this sweater on that 

% 
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day; whe- liis wife is working they have dinner at 12 and 
supper at 4; it was Tuesday he got off the street car and 
not Wednesday and went to Gilbert Owens 7 where he staved 
about two hours; that Charley Owens came tlierd on Wednes¬ 
day and ate some supper there that day; his wife was 
at the table when Charley Owens got up wjhen Aubrey 
Pillsbury called for him; at the present time he is on pro¬ 
bation for two years for larceny from the Ujiited States. 

! 

That then and thereupon the defendant, to farther main¬ 
tain the issues on his part joined, called one Moses Albert 
Owens, who testified substantially as follows; He lives at 

Oaklev Marvland and Charlev Owens is his son and lives 
%! * 

with him down there on the farm at Oaklev; Charlev came 
to Washington on the 15th of March and lie didn’t see 
him again until either the 24th or 25th; that Charley Owens 
made a statement to him respecting his whereabout- on the 
18th; he told him they had Garry Owens, witness’ brother, 
up for questioning and he said “Papa, there was a motor- 
man killed in Washington on a b/ack road below Uncle 
Gilbert’s house.” I said, “Charlie, thatj is Nichols 

Avenue.” I knew the street. And he savsl “Tliev arc 

m/ y 9/ 

questioning every young man around j there, about 

44 forty, maybe.” And he said, “I stayed there to 
wait to see when Uncle Garry got out, when he came 
home.” So he said, “Just as soon as he came home, I came 
along home.” I said, “Charlie, where were you?” He 
said, “At Uncle Gilbert’s on Nichols Avenud.” He said, 
I stopped up at Pillsbury’s all night.” j 

Cross-examination: 

He remembers the time Charley Owens got in trouble 
down in Maryland and he tried to help him out; he did 
not go to Court and try to show he was at another place 
and did not get on the stand and had nothing to do with 
it only spent $150.00 for a lawyer; he is a brother to Garry 
Owens; he hasn’t seen Garry since he talked to his son 
Charley Owens; he has seen her wife he passes by her 
house sometimes; he came up to Washington at the first 
of the trouble, when they first got him, because he went 
over to No. 11, to see what it was for; they came down to 
see him in a bunch it was Mr. Walton Garry’s wife and 
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he thinks there was a lawyer; the first time he has told 
his statement to anybody was just now on the stand. 

That then and thereupon the Defendant announced his 
case rested. 

That then and thereupon the Government, in rebuttal, 
called one Aubrey Pillsbury, who testified substantially as 
follows: He is the husband of Mrs. Pillsburv who testified 
and lives at Silver Hill, Maryland; that on the night of 
March 18th between the hours of 5:30 and 8 o’clock he was 
at Silver Hill, at his home and Charlie Owens was there. 

45 That then and thereupon the following occurred: 

Mr. Collins: I announce surprise, if your Honor please, 
and ask the privilege of examining the witness. 

Mr. O’Shea: It is not proper rebuttal, if your Honor 
please. This man’s name was on the list in chief, called 
by the Government, and there is nothing that he is rebut¬ 
ting and nothing he can claim surprise about as far as this 
witness is concerned. 

Mr. Collins: There is, if your Honor please, and I pro¬ 
pose to show it. 

Mr. Burnett : Suppose we come to the bench. 

The Court: 1 think it is rebuttal. 

Mr. Burnett: Will your Honor hear us at the bench? 

The Court: Yes. 

(Counsel for tlie United States and for the defendant 
approached the bench, where the following proceedings 
took place out of the hearing of the jury:) 

Mr. Burnett: Will Mr. Collins sav that he talked to this 

* 

witness himself and that this witness told him that he 
would test if v differentlv from what he is testifying now? 

Mr. Collins: Yes, sir; I will say that. Put it on the 
record. 

Mr. Burnett: That is what I wanted to bring out. 

Mr. Collins: I said I announced surprise, and asked the 
privilege of proceeding. 

The Court: Very well. 

Mr. Burnett: Your Honor will permit us an exception. 

The Court: Yes. 
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(Counsel resumed their places at the trial table, and the 
following proceedings took place within the hearing of the 

jury:) 


Bv Mr. Collins: 

•/ 

Q. Were you not in my office last week in unswer to a 
summons to come to see me? A. Yes, sir. 

46 Q. Did I not talk to you in my office? A. You 
asked me- 

j 

The Court: He asked vou if he did not talk to vou in 

%j * 

his office. Answer yes or no. 

The Witness: Yes. 


Bv Mr. Collins: 


Q. Did I not mention to you the statement that, you made 
to the police on the second visit to No. 11 precinct? A. I 
don’t remember. 


did vou not 


Q. What is that? A. I don’t remember. 

Q. Did I not further ask you if the statement that you 
made on your second visit was the truth, and 
tell me it was? A. I don’t remember it. 

Q. You say you did not? A. No, sir; I did not. 

Q. You won’t say that? A. No, sir; I don ft. 


Mr. Collins: I ask that this statement be marked “Pills- 
bury No. 1.” 

Mr. O’Shea: I want to make specific objection to the 
form of the questioning and the manner in which the ex¬ 
amination is conducted by the District Attorney. As I 
view the law, it does not conform with the law and it is 
not in the proper form that the law says it Should be in. 
I want to reserve an exception to this entire■ picture that 
is now being presented. 

The Court: State what you consider the form of the law 
to be. 

Mr. O’Shea: I think the District Attorney should know 
what the law is. The Code says £hat the law is respecting 
this kind of matters, and I am not going to enlighten him 
if he does not know. 

47 Mr. Collins: You will not enlighten me. You can¬ 
not. It does not lie in you to do it. 

Mr. O’Shea: Evidently not. j 

I reserve an exception- 


i 


i 


1 
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Mr. Collins: A lot of peanut talk. 

Mr. O’Sliea: I was addressing his Honor. 

I reserve an exception to the form because it does not 
comply with the law. 

The Court: You may have your exception. 


Bv Mr. Collins: 

* 

Q. I show you this two-page paper, marked “Pillsburv 
Exhibit 1,” and direct your attention to the signature that 
appears on the face thereof. Whose signature is it ? A. 
That is mine. 

Q. You wrote it ? A. Yes, sir. 

Q. I direct your attention to the signature that appears 
on the back of it. A. Yes, sir. 

Q. Whose signature is that? A. That is mine. 

Q. You wrote it? A. Yes. 

Q. And you wrote it at No. 11 precinct ? A. Yes. 

Q. After you had been talked to the second time? A. 
Yes, sir. 

Mr. Collins: If your Honor please, I offer it in evidence. 
Mr. O’Shea: Wait a minute. That is not the form. 

The Court: No. 

Mr. O’Shea: That is utterly ridiculous. I thought you 
knew the law. You apparently do not. If the court sus¬ 
tains vou in that, I will be the most amazed man in the 
world. 

48 Mr. Collins: You have been amazed by the law 
that I have shown vou a good manv times. 

Mr. O’Shea: Let us have a ruling of the court. 

The Court: T rule that it is not admissible. 

Mr. O’Shea: Thank vou, vour Honor. 

Bv Mr. Collins: 

Q. In this statement of Aubrey Pillsbury, white- 

Mr. O’Shea: That is all over my objection and excep¬ 
tion everv bit of it. 

The Court: You cannot do it that way, Mr. Collins. 

Bv Mr. Collins: 

Q. I ask you if in this written statement which you told 
me last week in my office was the truth you did not state 
that Charlie Owens was not at home between 6:30 and 8. 
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Mr. O’Shea: I object to his quoting anything;that might 
be or purports to be in that statement. 

The Court: It is immaterial as to whether it is in the 
statement. Ask him whether or not on that occasion he 
told you something different from what he has testified 
now. 

Mr. O’Shea: We want to reserve an exception to that 
question on the part of your Honor. 

The Court: You may have your exception. 

Mr. O’Shea: All right, sir; I am taking it. j 

The Court: Take your seat. 

Mr. Burnett: I want, vour Honor- 

7 v 

The Court: I told vou to take vour seat. 

(Addressing Mr. Collins:) Go over there to the trial 
table and ask your question. 


Bv Mr. Collins: 

Q. I ask vou if on the occasion when vou were in my 
office last week talking to me, you did not tell me that the 
storv contained in this- 


The Court: No. Ask him what he told vou. not what is 

** / 

contained in there. I understood you to ask him a 
49 certain question when he first took the stand. 

Mr. Collins: That is right. 

The Court: And he said that those people were not 
there; some of them were not there. 

Mr. Collins: He said they were there. 

The Court: Some were there and others were not? 

Mr. Collins: He said they were all there, including 
Charlie Owens. 

The Court: And you said that vou were taken bv sur- 
prise. 

Mr. Collins: That is right. 

The Court: Now you can ask him a question that would 
indicate how you were taken by surprise. 

Mr. Collins: All right, sir. 

The Court: Now with respect to anv statement. 


Bv Mr. Collins: 

! 

Q. In connection with your previous testimony here to 
the effect that Charlie Owens was there with! the others, 
during the period that I have indicated, I ask you if, in 


i 
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calling your attention to this statement, it was true that 

Charlie—I am referring to the conversation in my office, 

now—it was true that Charlie Owens was not at vour 

* 

house on the night of the 18th between 6:30 and 8:30 that 
night ? 

Mr. O’Shea: I object to the question. 

The Court: Read the question. 

(The question referred to was read by the reporter as 
above recorded.) 

The Court: You can ask him whether or not he told vou 
on that occasion that Charlie Owens was not at his house 
that night. 

Mr. O’Shea: May we respectfully reserve an exception 
to that question of your Honor’s? 

The Court: Yes. What is your objection to it? 

Mr. O’Shea: I do not think it is in form. If vour Honor 
thinks it is, I rest content with the exception. 

Bv Mr. Collins: 

50 Q. I ask you that question, if you did not tell me 
in my office last week, when I was discussing with 
you the statement here and the things contained in there, 
amongst other things, that it was your signature, and the 
statement contained therein to the effect that Charlie 
Owens was not at your home from 5:30 on, after you had 
brought him there from Atlantic Street, for the rest of 
the night, as far as you know. Didn’t you make that state¬ 
ment? 

Mr. O’Shea: I object. 

A. No. sir; I did not. 

The Court: I do not understand what the question is, 
myself, the way you put it. 

By Mr. Collins: 

Q. I ask you, Pillsbury- 

(Whereupon, at 3 o’clock p. m., the court adjourned until 
tomorrow, Thursday, June 11, 1931, at 10 o’clock, a. m.) 
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The Court: Proceed. 

Mr. Collins: If your Honor please, might we approach 
the bench before I proceed? 

The Court: Yes. 

(Thereupon counsel for the Government aiid counsel 
for the defendant approached the bench, and a conference 
was had in a w-ispered tone, out of the hearing of the jury, 
the portion thereof reported being as follows: 

Mr. Collins: In the light of your Honor’s admonitions 
just given to me, in particular—I want to proceed in ac¬ 
cordance with your Honor’s desires. 

The Court: Sure. j 

Mr. Collins: Your Honor has read the Smith case, I take 
it? 

The Court: Yes. j 

Mr. Collins: I am going to ask him this: If lit is not a 
fact that I showed him the statement and signature and 
then ask him if it is not a fact that he said th^ statement 
was true. The statement goes to nothing but the subject 
matter of Charley Owens being at his place Iduring the 
period that he has now said he was not tjiere. 

51 The Court: Well, how far do vou goi into that? 

Yesterday I understood you lo ask him certain ques¬ 
tions that were in the statement. He had admitted that 
he signed the statement, and had you gotten to the point 
where you wanted to read the statement in evidence? 

Mr. Collins: That is right. 

The Court: You cannot offer that in evidence^. You can 
read the statement to him. 

Mr. Collins: Just to give him a chance to tell jwhat is the 
truth. 

The Court: And then give him an opportunity to explain 
it? 

Mr. Collins: To explain it. ; 

The Court: Very well. 

Mr. Burnett: Here is the way it is: The District Attor¬ 
ney is going ahead on the ground that he claims to be sur¬ 
prised. 

The Court: Yes. j 

Mr. Burnett: My recollection about the testimony yes¬ 
terday is this, substantially: This witness was asked, 
“Were you at my office?” “Yes.” “Did I show you this 
statement?” “Yes—” no; he said he didn’t j remember. 

i 
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And then the next question was, 4 4 Did I show you this 
statement and ask you if the facts contained therein were 
true?” He said, 44 No.” 

Mr. Collins: He said, 44 I don’t remember.” 

Mr. Burnett: 44 I don’t remember.” Now the onlv thing 
that he can impeach him on in the present state of the 
record is, Did this man make th ses statements about this 
written statement, or not; not about what was contained in 

it; the only thing he can claim surprise on- 

The Court: The facts are these—now he made a made a 
statement that is in writing? 

Mr. Burnett: Yes, sir. 

52 The Court: And he signs it. Now the attorney has 
him in his office, and he says, 4 4 This is your signature, 
and these answers are true, aren’t they?” And if he says 
ves, he has a right to relv on those answers as true. Now 
if he asks him on the stand the same question that is con¬ 
tained in that statement and the witness testifies to some¬ 
thing contrary to that, he can show surprise, and relieve 
himself of the effect of that, and make him his witness for 
the purpose of impeaching him, he has just as much right 
to ask with respect to it as to what is in there as if he had 
asked him with respect to that question at the outset. 

Mr. Collins: I assume your Honor will instruct the 


jury- 

The Court: Sure, 1 have got to instruct the jury. In 
other words, when a lawyer puts a witness upon the stand 
he vouches for his veracity: lie can’t impeach his own wit¬ 
ness. Now if he is taken by surprise he relieves himself 
of that responsibility by showing that he made a different 
statement to him, than he is making now, and that is not to 
be considered evidence for tlie jury of the facts contained 
in the statement, and the Court will have to tell them that 
that is not evidence, but it is just to relieve him of the situa¬ 
tion in which he is by reason of his having vouched for the 
witness, and to relieve him of the responsibility- 

Mr. Burnett (interposing): For the witness. 

The Court: Responsibility for the witness. 

Mr. Burnett: Well, we have no cases right at hand on 
the point, but our idea was that the procedure was not 
just proper. I have tried to make myself clear. 

The Court: I think we understand it just the same. 
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Mr. Burnett: Then your Honor will allow usj an excep¬ 
tion? ! 

The Court: Sure. The only point I made this morning 
was, you take all the objections and exceptions you want 
to; it is just the manner in which it is done. It is not like 
a battle royal. 

53 Mr. O’Shea: Will you tell the witness!not to an- 

m/ 

swer each time until we have an opportunity to ob¬ 
ject and get the record straight? 

The Court: Yes. ! 

i 

(Thereupon counsel returned to the trial table, and the 
following further proceedings were had in thb presence 
and hearing of the jury:) 

The Court Crier: All witnesses who have not testified in 
the case of Garrv Robert Owens will retire to the witness 
room and remain until called to testify. 

Mr. Collins: May I proceed, if your Honor please? 

The Court: Yes. j 

Whereupon Aubrey Pillsbury was further examined as 
follows: 

I 

i 

Direct examination resumed. 

j 

By Mr. Collins: j 

| 

Q. Now, Pillsbury, yesterday I showed you j“ Pillsbury 
Exhibit 1.” I believe you stated that that was your signa¬ 
ture on the bottom of the first page; is that correct? A. 
Yes, sir. 

i 

Mr. O’Shea: Did vou answer, witness? 

« 7 

l 

• ! 

The Witness: i 

i 

i 

A. Yes, sir. 

i 

i 

The Marshal: Speak up louder. 

By Mr. Collins: 

j 

Q. Now I also asked you yesterday if it was! not a fact 

that in mv office last week vou told me that the statements 
• « 

contained in this statement were true. I belieVe your an- 

i 

i 
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swer was that you didn’t remember; is that rig-lit? A. Yes, 
sir. 

Mr. O’Shea: Raise your voice. 

Mr. Collins: You have got to talk a little louder. 

Mr. O’Shea: It was in vour office last week? 

The Witness: Yes. 

By Mr. Collins: 

54 Q, And to further refresh your recollection on 
that matter, didn’t you tell me when vou came into 
my office that you were not able to find me, that you had been 
sitting down here for two hours; is that right? A. Yes, sir. 

Q. Now didn’t you tell me that the statement contained 
in here to this effect is true: 

“I met Charley Owens as I had stated in my first state¬ 
ment about 4:30 p. m. the evening of the night that the 
motorman was held up and shot, and he rode with me to 
my house at Silver Hill, Maryland, and had supper with 
me and my family. After supper I went out in the garden 
and hoed up some ground as I wanted to plant some seed, 
and I worked until about dark and went to the house. I did 
not see Charley when I came into the house, so I read the 
paper, and some time between 7 and 8 p. m. I went to bed. 
Charley was not at the house when I went to bed. I got 
up the following morning about 6 a. m. and came down¬ 
stairs and made the fire, and about the time I had the 
fire made my wife came down and made breakfast, and 
Charlev came downstairs shortlv after mv wife, he had 
breakfast with us, and I left the house about five minutes 
after 7 to go to work, and Charley left with me. He rode 
as far as Nichols Avenue and Trenton Street where I let 
him out, and it was several days later when I saw Charley. 

“This statement is a true storv and the statement I made 

* 

to you the other night was a lie, but I am going to tell you 
my reason for making that statement. I knew they were 
both locked up for the shooting of the motorman and I 
thought by telling the story that Charley went to the house 
with me that evening, and remaining there all evening and 
going to bed with me and my family that night, spending 
the night with us would make it easy for them, they were 
both relatives of my wife and one of them was her brother, 
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and I knew she was very much worried! about her 
55 brother, that’s why I told you Charley stayed at the 

house that night, and at the same time knowing that 
it was not true, but being brought to No. 11 Precinct and 
telling the officers and detectives the story aboiit Charley 
staying at the house all night, they brought Charley into 
the room and confronted me with the statement, Charley 
stating in my presence a different story from what I had 
told the police. Knowing I had lied and feeling that it 
would cause me trouble, I was afraid at the timel to tell the 
truth as I did not know what trouble it might cause, but the 
story I have just told you, is true, but so far as to their 
guilt or innocence I do not know anything abodt the case. 

“Questioned by Detective-Sergeant Flaherty: 

“Q. Pillsbury, Charley stated that after he and Garry 
had held up the motorman on the night of March 18th, he 
went to your house at Silver Hill, Maryland, and on arriv¬ 
ing, you and your family were asleep, do you know how he 
got in your house without being let in by you or some mem¬ 
ber of your family? A. Well, I tell you when I go to bed 
at night I lock the front door and kitchen door^ and there 
is a hall door which leads out on the back porch, that door 
is kept locked by a blot , but sometimes the children while 
playing curing the day, running in and out, open it, and 
we fail to lock it at nights. I know it to be a faict as there 
is lots of nights the door is left unlocked and if Charley 
came in that night as he told you he did, it’s possible that’s 
the door he came in, as I am unable to say whether it was 
bolted or not.” j 

I 

Further questioned by Sergeant Flaherty: 

“Q. Now Pillsbury you state you have told! the truth, 
and given your reasons for telling an untruth, nlow is there 
anything else that you can think of that you have not stated 
pertaining to this case? A. Just a minute, let me stcdy, 
no, sir, there is nothing else I can say or know of, if there 
was I would come right out and tell you.” j 

Mr. Burnett: We object, if the Court please. First 
of all, we move the Court to strike the question and 


56 
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to instruct the jury to disregard it. Now if your Honor 
overrules that motion- 

The Court: State your objection again. 

Mr. Burnett : We object to the question first- 

The Court: Well, what is your objection to the question? 

Mr. Burnett: The objection to the question is that he 
can’t take an excerpt or part or all of that statement and 
read it to the witness as he has done. And we then move 
the Court to strike the question and instruct the jury to 
disregard it. 

The Court (addressing the reporter): Read the preface 
to the question. 

(Thereupon the reporter read the preface to the question 
referred to, as follows:) 

“Q. Now didn’t you tell me that the statement contained 
in here to this effect, is true:” 

The Court: The objection is overruled, and I will let the 
witness answer. 

Mr. Burnett: You overrule our objection. 

The Court: Yes. 

Mr. Burnett: And allow us an exception, please. 

The Court: Yes. 

By Mr. Collins: 

Q. Didn’t you? 

The Court: Do you understand the question? 

The Witness: 

A. No, Sir. 

By Mr. Collins: 

Q. Didn’t you tell me- 

Mr. O’Shea: Wait a minute, Mr. Collins. The Court is 
speaking. 

By the Court: 

Q. You are asked whether or not you told him on the 
occasion that is mentioned whether or not the statement 
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that he read to you was true? A. I don’t! remember. 

57 I don’t remember. I 

Q. When was it you were up in the District Attor¬ 
ney’s office? A. I believe it was one day last ^eek, to the 
best of my remembrance. 

Q. And you don’t remember whether or not: that state¬ 
ment that you admitted having signed, you told him was 
twre? A. I don’t remember mentioning anything about a 
statement up there. 

Q. Well, will you say that you didn’t tell him that? A. 
No, sir; I don’t remember anything about the question at 
all up there—regarding that. 

I 

Mr. Collins: Has your Honor finished? 

The Court: Yes. 

i 

By Mr. Collins: j 

Q. Now I ask you, Pillsbury, whether or not the state¬ 
ments I just read to you are true. 

Mr. Burnett: The same objection, on the same ground, 
and reserve an exception. 

The Court: Overruled. 

i 

i 

By Mr. Collins: j 

Q. Is that statement I just read to you, is it true? A. 
No, sir. 

Q. Didn’t you so make that to Sergeant Flalierty? 

Mr. O’Shea: Just a minute. That is not in the scope 
of the question. The question is what he said: to Mr. Col¬ 
lins, and not to Sergeant Flaherty. 

Mr. Collins: I submit, if your Honor please, the cases 
hold to that. 

Mr. O’Shea: We object to it. ! 

Mr. Collins: If you Honor please, I won’t press it. 

The Court: Very well. 

Mr. Collins: That is all I have to ask the witness. 

! 

58 Cross-examination: 

i 

He remembers telling the jury and his Honor that 
his signature appeared on Exhibit Pillsbury 1; it was made 

4—553Sa I 
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at No. 11 but he doesn’t remember when; he had been at 
Number 11 three or four days; he was locked up on the 
15th, the statement was made on the 17th; the truth is that 
Charley Owens was at his home the night of the 18th at 
the time Mrs. and Mr. Owens, Roger Speers and Charles 
McCleary were there; he changed his statement because he 
was worried about his family while he was locked up and 
didn’t know whether they had anything to eat; that the 
night Charley Owens ^vas there he had a talk with Albert 
Owens about a horse; at the time he went to bed he sup¬ 
poses Charley Owens went to bed he saw him go through 
the door; what he is telling the jury to-day is the truth. 

Redirect examination: 

Sergeant John Flaherty and Captain Holmes were pres¬ 
ent when he signed the statement and they told him to go 
ahead and sign it they would let him go home; there were 
other officers present but they said nothing to him; in the 
statement he signed he said nothing about Albert Owens 
and his wife and children being at his home because he for¬ 
got about them being there; it was sometime after that he 
remembered it; that the first time he told about them being 
there was on the stand he never discussed it with anyone; 
it is true that on the night of the 18th he did some hoeing 
before showing the horse to Albert Owens; Albert Owens 
and his wife and family left sometime after dark after he 
had finished his hoeing in the yard. 

That then and thereupon the Government, to further 
maintain the issues on its part joined, in rebuttal called one 
William E. Holmes, who testified substantially as follows: 
That he is captain of the Metropolitan Police Department 
assigned to the 11th Precinct; that then and there- 
59 upon over the objection and exception of the de¬ 
fendant the witness was permitted to identify Pills- 
bury No. 1 and to state that he signed the statement the 
day it was signed by Aubry Pillsbury; that over the objec¬ 
tion and exception of defendant the witness stated at the 
time he signed the statement no promise of release of any 
inducement was used against him in getting the same. 

Cross-examination: 

That Aubrey Pillsbury was held as a suspect and as a 
witness and was held on investigation; that he had no order 
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of court to hold him; he was held for investigation and they 
didn’t know what to charge him with until after they in¬ 
vestigated ; he was not present when a statement other than 
this Pillsbury No. 1 was made; Before signing Ifillsbury No. 
One he was kept at No. 4 Precinct and part of the time at 
No. 11 and was in a cell; he doesn’t know how long he was 
kept in a cell; that over the exception of defendant the 
witness was not permitted to state whether or not Mrs. 
Maude Owens was arrested at that time; that over the 
exception of defendant the witness was not permitted to 
state whether Garry Owens was there at that! time. 

j 

That then and thereupon the Government; to further 
maintain the issues on its part joined, called one John 
Flaherty, who testified substantially as follows: That he 
is a member of the Metropolitan Police Force! assigned to 
Headquarters; that over the objection and exception of de¬ 
fendant the witness was permitted to state that;he identified 
Pillsbury No. 1 as being a statement made by Aubrey Pills¬ 
bury and that he witnessed the signing of saicl statement; 
that over the objection and exception of defendant the wit¬ 
ness was permitted to state that prior to the signing of 
the statement he did not offer as an inducement to Aubrey 
Pillsburv to release him. 

! 

Cross-examination: 

That he was in charge of the case; his first interview 
with Pillsbury was on the 15th day of April; he was 
60 arrested by the precinct detective; on j the 15th of 
April Pillsbury told witness that Charley O'wens 
was in his house on the night of March 18th qnd he main¬ 
tained that assertion on the night of — 15th and retracted 
it on the evening of the 16th and made this statement; it 
was made on the evening of the 16th and typed by the 
stenographer and brought to No. 11 the following morning 
the 17th of April; on the 15th he talked to him about an 
hour and on the 16th about 15 minutes; he didn’t say any¬ 
thing about his children one of them being sick or nothing 
about his mother-in-law being sick; there was a typewriter 
in the precinct; he took the statement down in pencil and 
dictated it to the stenographer; his pencil memorandum 
is home and was not signed. 

i 

i 

i 

i 

i 

• i 

i 

I 

i 


i 
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Redirect examination: 

i 

That over the objection and exception of defendant the 
witness stated that on the 15th the first conversation 
had with Pillsbury he did not say anything about Albert 
Owens his wife and children being present at his house 
on the 18th. 

That over the objection and exception of counsel for de¬ 
fendant the following occurred: 

The Court: 44 Ladies and gentlemen of the jury, counsel 
for the Government called the witness Aubrey Pillsbury 
and after the witness had been sworn and answered ques¬ 
tion, Government counsel stated that he was surprised by 
the testimony of the witness, substantially to the effect that 
he had expected the witness to testify differently from 
what he did testify; and in substantiation of that state¬ 
ment he has produced the typewritten statement which the 
witness admitted he had signed. This typewritten state¬ 
ment, or anything contained therein, cannot be considered 
by you as testimony in any respect affecting either the guilt 
or innocence of the defendant. It is not a statement made 
in Court; it is simply a statement introduced by the Govern¬ 
ment to show that in introducing that witness Government 
counsel had reason to believe that he would testify differ¬ 
ently, and for the purpose of either discrediting or 
61 affecting the credibility of this witness’ testimony, 

so that the Government would not be bound bv the 

•/ 

testimony that the witness has given in the case. As I 
said before, it is not evidence of the facts stated in the 
paper at all.” 

Mr. O’Shea: We still reserve our exception.” 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called one Dennis 
J. Cullinane, who testified substantially as follows: That 
he is a member of the Metropolitan Police Force and is a 
lieutenant assigned to No. 11 Precinct; that Mrs. Speer told 
him in the office of the lltli Precinct that she first went to 
Garry Owen’s house on the night of March 18th at 7 P. M. 
and didn’t say anything about having been there at 4 o’clock 
and from 4 O’clock until 7; that then and thereupon counsel 
for defendant moved to strike the testimony of witness on 
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the ground that the proper foundation had not been laid 
for it and the same was overruled and an exception noted. 

That then and thereupon both sides rested. 

j 

62 That then and thereupon the following jn’ayers 

were offered and considered by the Court: 

Defendant’s Prayer No. 1. 

The jury are instructed that they should return a verdict 
of not guilty on the first count of the indictmeiit. 

Denied. Exception. ! 

Defendant’s Prayer No. 2. j 

The jury are instructed that they should return a verdict 
of not guilty on the second count of the indictment. 

Denied. Exception. 

Defendant’s Prayer No. 3. 

I 

The jury are instructed that there is not Sufficient evi¬ 
dence to warrant a verdict of first degree murder against 
the defendant Garry Owens. 

Denied. Exception. 

Defendant’s Prayer No. 4. 

The jury are instructed that there is not sufficient evi¬ 
dence to warrant a verdict of second degree murder against 
the defendant Garry Owens. 

Denied. Exception. 

Defendant’s Prayer No. 5. 

The jury are instructed that the law presumes the defend¬ 
ant innocent until proven guilty beyond a reasonable doubt, 
and if you can reconcile his innocence upon any reasonable 
hypothesis you should do so and find the defendant Owens 
not guilty. 

Granted. 

Defendant’s Prayer No. 6. 

i 

The Court instructs the jury that the defendant Owens 
at the outset of this trial is presumed to be an innocent man. 
He is not required to prove himself innocent or to put in any 
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evidence at all upon that subject. In considering that testi¬ 
mony in the case you must look at that testimony and view 
it in the light of the presumption with which the law clothes 
the defendant, that he is innocent, and it is a pre- 
63 sumption that abides throughout the trial of the case 
until the evidence convinces vou of his guilt bevond 
a reasonable doubt and to a moral certainty, and it is the 
duty of the jury, if possible, to reconcile the evidence with 
this presumption. 

Granted. 

Defendant/s Prayer No. 7. 

The court instructs the jury that a reasonable doubt is 
that state of the case which, after the comparison and con¬ 
sideration of all the evidence, leaves the mind of the jurors 
in that condition that thev cannot sav thev feel an abiding 
conviction, to a moral certainty, of the truth of the charge. 
The burden of proof is on the Government. All the pre¬ 
sumption- of law, independent of evidence, are in favor of 
the innocence of the accused, and every person is presumed 
to be innocent until he is proved guilty. If upon such proof 
there be reasonable doubt remaining, the accused is entitled 
to the benefit of it by an acquittal, for it is not sufficient to 
establish a probability, though a strong one, arising from 
the doctrine of chances, that the fact charged is more 
likely to be true than the contrary; but the evidence must 
establish the truth of the charge to a reasonable and moral 
certaintv, a certaintv that convinces and directs the under- 
standing, and satisfies the reason and judgment. 

Granted. 

Defendant's Prayer No. 8. 

The court instructs the jury that before they can find 
the defendant guilty they must be satisfied beyond a reason¬ 
able doubt of his guilt; the circumstances must be such 
as will lead the guarded discretion of a reasonable man lo 
the conclusion that the offense has been committed and 
that the evidence must — so cogent as to exclude every 
reasonable hypothesis except that of guilty. If the facts 
shown can be reasonably reconciled with the innocence of 
the accused, they are insufficient to sustain conviction. 

Granted. 
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64 Defendant's Prayer No. 9. 

The jury are instructed that if they believe from the 
evidence that the defendant Owens was not present at the 
time it is alleged the offense was committed ithey should 
acquit. j 

Granted. 

Defendant's Prayer No. 10. 

j 

The jury are instructed that the burden of proving the 
presence of the defendant at the time and place of the al¬ 
leged crime devolves upon the Government and the Govern¬ 
ment must prove beyond a reasonable doubt that the de¬ 
fendant was present at the time of the alleged commission 
of the offense. It does not devolve upon the defendant to 
prove that he was not present. So that after a full and 
fair consideration of all the facts and circumstances in 
evidence or that adduced by the defendant; vou have a 
reasonable doubt as to whether the defendant was present 
at the place of the alleged crime at the time of its commis¬ 
sion, or at another place, you are bound to givp the defend¬ 
ant the benefit of such doubt and acquit himj 

Granted. 

Defendant's Prayer No. 11. 

The jury are instructed that if there is any evidence 
before you that raises in your mind a reasbnable doubt 
as to the presence of the defendant at the tiipe and place 
where the crime is charged to have been committed, if you 
find a crime was committed, you will acquit the defendant. 

j 

Granted. 

I 

Defendant's Prayer No. 12. 

The jury are instructed that before they can convict the 
defendant in this case it must appear from; the evidence 
beyond a reasonable doubt that the defendant and not 
somebody else committed the offense charged in the indict¬ 
ment. It is not sufficient that the evidence shows that the 
defendant or somebody else committed the crime, or that 
the probabilities are that the defendant and not somebody 

else committed the crime, unless those probabilities are so 

• 

! 

i 

| 

j 

j 
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strong as to remove all reasonable doubt as to whether 
defendant or somebody else committed the offense. 

65 Granted. 

Defendant’s Prayer No. 13. 

The court charges the jury that if they believe that the 
general reputation of Charles Owens has been impeached 
for the truth, then the jury may reject his testimony. 

Granted. 

66 That then and thereupon the Court charged the 
jury as follows: 

Mr. Justice Gordon: Ladies and gentlemen of the jury, 
the indictment in this case charges against the defendants 
Garry Robert Owens and Charles Albert Owens, jointly 
the offense of murder in the first degree. As has been 
announced to you, a severance has been granted the de¬ 
fendant Charles Albert Owens, by the Court, and he is 

not on trial now and vou will not include him in vour 

* •/ 

verdict. 

You are to consider only the first two counts of the in¬ 
dictment. Those two counts, which I will brieflv and in 
simple language describe to you are as follows: 

Count 1 charges that the defendant, Garry Robert Owens, 
feloniously, wilfully, purposely, and of his deliberate and 
premeditated malice, killed one James H. Lane in this 
District by shooting him with a pistol on the 18th day of 
March, 1931, and as a result of such shooting Lane died 
on the 22nd day of March—four days later. 

Count 2 charges that the defendant wilfully and pur¬ 
posely killed the said Lane in an attempt to perpetrate 
the offense of robbery, the killing being by shooting him 
with a pistol on the day and year named in the first count, 
and as a result of which shooting he died on the 22nd day 
of March, 1931. 

The Code of this District defines murder in the first de¬ 
gree thus: 

“Whoever, being of sound mind and discretion, pur¬ 
posely, and either of deliberate and premeditated malice, 
or in perpetrating or in attempting to perpetrate any of- 
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i 

fense punishable by imprisonment in the penitentiary kills 
another is guilty of murder in the first degree.” 

j 

You will notice that both counts charge murder in the 
first degree. Count 1 charges that the shooting and killing 
was done purposely and of deliberate and premeditated 
malice. 

I 

Count 2 charges this defendant with the murder 
67 in that the shooting and killing was done purposely 
in the commission of an offense punishable by im¬ 
prisonment in the penitentiary, to wit, an attempt to per¬ 
petrate the offense of robbery, which is punishable by im¬ 
prisonment in the penitentiary. 

Another section of the Code defines murder in the second 

I 

degree as: 

“Whoever with malice aforethought kill$ another is 
guilty of murder in the second degree.” 

Now the definitions of murder in the first: degree, that 
the killing was done “purposely” and “of deliberate and 
premeditated malice”, and of a killing by murder in the 
second degree, that it was done with “malice afore¬ 
thought”, have only to do with the first count of the in¬ 
dictment. The second count of the indictment charges that 
the killing was done purposely in the perpetration or an 
attempted perpetration of an offense punishable by im¬ 
prisonment in the penitentiary, and robbery;or attempted 
robberv is such an offense. 

It is the duty of the jurors in a criminal case to take 
the law from the Court and to apply that law to the facts 
as they find them to be from the evidence. Upon the Court 
rests the responsibility of declaring the law, and upon the 
jury is the responsibility of applying that law so declared 
to the facts as in their conscience they believe them to be. 

The purpose and object of an indictment j in a criminal 
case is to inform the defendant of the nature land character 
of the accusations against him. It does not amount to 
evidence against the defendant in any degree whatever, 
and the only purpose for which it may be (considered by 
you is to determine the crime with which the defendant 
is accused. 

You will remember that when I have you the definition 
of murder in the first degree, where the killing was done 

1 

. 

i 

i 

i 
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purposely and of deliberate and premeditated malice, the 
word “malice” is used. In its ordinary use in every dav 
life the word “malice” would indicate a feeling of hatred 
or ill will toward another, or, as otherwise expressed, a 
feeling of malevolence by one person against an- 
68 other. In its legal sense, however, it has an added 
significance. It is not merely required to establish 
a special prejudice or ill will, hatred or grudge, on the part 
of the person toward the deceased. It means that condi¬ 
tion of a person’s mind which prompts him wilfully to do 
an act to another to the injury of that other, or the inten¬ 
tional doing of a wrongful act toward another without 
justification or excuse. 

You will observe that the Code provides that in murder 
in the first degree as charged in the first count of the in¬ 
dictment the malice must be deliberate and premeditated. 
That means that the defendant, where'charged with that 
crime, must have deliberated and premeditated before he 
carried into execution the intention to kill, if such inten¬ 
tion he had. The law says that there must be some period 
of time during which the deliberation or premeditation 
must take place. It has been said that there must be some 
appreciable time during which the mind of the person ac¬ 
cused does deliberate and premeditate as to whether or 
not he will execute the purpose of killing, and inasmuch 
as the law does not and could not fix the exact period or 
limit of time concerning the matter, it becomes an issue 
of fact for the jury to determine whether in a particular 
case there has elapsed between the formation or intention 
to kill and its execution an appreciably interval of time 
during which the mind deliberated and premeditated and 
then carried into execution the act of killing. 

In this connection you should also bear in mind that 
every man is presumed to intend the natural and probable 
consequence of his own act. Thus it is known to mankind 
from common experience that a loaded revolver or a pistol 
under certain circumstances and conditions is both a dan¬ 
gerous and a deadly weapon, and that when it is delib¬ 
erately discharged at or against the person of another 
it is liable, and indeed is likely, to kill such other person. 
You are instructed that the purpose to kill is not supplied 
by the fact that the homicide was committed in the perpe¬ 
tration of an offense punishable by imprisonment in the 
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penitentiary, but you must find as an j affirmative 

69 fact that the purpose to kill was in the blind of the 
accused at the time of the commission of! the felony. 

If you find from the prior conduct of the defendant that 
he possessed himself with a pistol as referred to in the 
evidence, prior to going to the car driven by tlie deceased, 
that is, if he went to the car, that such pistol was an in¬ 
strument which, if used upon and against the person of 
the accw-sed, might reasonably cause the death tif Mr. Lane, 
the deceased, and you have the right to infer from the use 
of such instrument that there was at the time of its use 
in the mind of the accused a purpose to kill the deceased, 
Lane. 

Putting it in brief words, a man in a criminal case is 
presumed to comprehend the natural and provable conse¬ 
quences of his act. If he uses a deadly weapon upon an¬ 
other you may infer from that, though it is not a legal 
presumption, but you may infer from it that he intended 
the natural results which any reasonable man vfould attach 
to those uses of that instrument upon the person upon 
which it was used. 

The word Cl purposely’’ is almost the same psed in this 
connection as the word “intent”. You can prove intent 
by the declaration of fact that the purpose is to do a certain 
thing. That shows intent. You can also infer! it from the 
nature and character of the act and the method used to 
accomplish the purpose which is in the mind. If that pur¬ 
pose is carried out by the use of a deadly weapon or a 
weapon which is liable to cause death, being usfed in such a 
manner, vou have the right to infer that he hadithe purpose 
to kill. 

_ i 

The second count of the indictment, as I have told you, 
charges that this defendant purposely and in the perpe¬ 
tration or in the attempted perpetration of k felony, or 
an offense punishable by imprisonment in the penitentiary, 
to wit, robbery, killed the deceased Lane, by shooting him 
with a pistol. There is not involved in that! charge the 
question of deliberation and permeditation in de- 

70 termining whether or not this defendant purposely, 
in attempting to commit the crime of robbery, shot 

Lane, and as a result of that shooting he died. If you 
should find that he did, bearing in mind the instructions 
I shall give you with respect to the presumption of inno- 
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cence and the burden of proof and reasonable doubt, you 
would be warranted in finding him guilty of murder in the 
first degree on that count of the indictment. 

Counsel for the defendant have asked me to give certain 
instructions with respect to the law in the case, which I 
am very glad to do. 

The Court instructs the jury that the defendant Owens 
at the outset of this trial is presumed to be an innocent 
man. He is not required to prove himself innocent or to 
put in any evidence at all upon that subject. In consider¬ 
ing that testimony in the case you must look at that testi¬ 
mony and view it in the light of the presumption with 
which the liw clothes the defendant, that he is innocent, 
and it is a presumption that abides throughout the trial 
of the case until the evidence convinces vou of his guilt 
beyond a reasonable doubt and to a moral certainty, and 
it is the duty of the juryra if possible, to reconcile the evi¬ 
dence with this presumption. 

You are further instructed that the law presumes the 
defendant innocent until proven guilty beyond a reason¬ 
able doubt. And if you can reconcile his innocence upon 
any reasonable hypothesis you should do so and find the 
defendant Owens not guilty. 

The Court further instructs you that a reasonable doubt 
is that state of the case which, after a comparison and 
consideration of all the evidence, leaves the minds of the 
jurors in that condition that they cannot say they feel 
an abiding conviction, to a moral certainty, of the truth 
of the charge. The burden of proof is on the Government. 
All the presumptions of law, independent of evidence, are 
in favor of the innocence of the accused, and every person 
is presumed to be innocent until he is proved guilty. If 
upon such proof there be reasonable doubt remaining, the 
accused is entitled to the benefit of it by an acquittal, 
71 for it is not sufficient to establish a probability, 
though a strong one, arising from the doctrine of 
chances, that the fact charged is more likely to be true 
than the contrary; but the evidence must establish the 
truth of the charge to a reasonable and moral certainty, 
a certainty that convinces and directs the understanding, 
and satisfies the reason and judgment. 

The court further instructs you that before you can find 
the defendant guilty you must be satisfied beyond a reason- 
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able doubt of his guilt; the circumstances must ibe such as 
will lead the guarded discretion of a reasonable man to 
the conclusion that the offense has been committed and that 
the evidence must be so cogent as to exclude evbry reason¬ 
able hypothesis except that of guilty. If the facts shown 
can be reasonably reconciled with the innocence of the 
accused, thev are insufficient to sustain a conviction. 

You are further instructed that if you believe from the 
evidence that the defendant Owens was not present at the 
time it is alleged the offense was committed, you should 
acquit him. 

You are further instructed that the burden jof proving 
the presence of the defendant at the time and place of the 
alleged crime devolves upon the Government and the Gov¬ 
ernment must prove beyond a reasonable doubt that the 
defendant was present at the time of the alleged commis¬ 
sion of the offense. It does not devolve upon th^ defendant 
to prove that he was not present. So that after a full and 
thorough consideration of all the facts and circumstances 
in evidence or that adduced by the defendant you have a 
reasonable doubt as to whether the defendant \yas present 
at the place of the alleged crime at the time of its com¬ 
mission, or at another place, you are bound to give the 
defendant the benefit of such doubt and acquit!him. 

You are further instructed that if there is any evidence 
before you that raises in your mind a reasonable doubt 
as to the presence of the defendant at the tim£ and place 
where the crime is charged to have been copimitted, if 
you find a crime was committed you will acquit the de¬ 
fendant. 

72 You are further instructed that before vou can 

* 

convict the defendant in this case it rriust appear 
from the evidence beyond a reasonable doubt ijhat the de¬ 
fendant and not somebodv else committed the offense 

i 

charged in the indictment. It is not sufficient that the evi¬ 
dence shows that the defendant or somebody else commit¬ 
ted the crime, or that the probabilities are that ithe defend¬ 
ant and not somebody else committed the crime, unless 
those probabilities are so strong as to remove'all reason¬ 
able doubt as to whether the defendant or soriiebodv else 

i * 

committed the crime. 

And vou are further instructed that if vou believe that 
the general reputation of Charles Owens has been im- 
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peached for the truth, then the jury may reject his testi¬ 
mony completely. 

Under this indictment you are to determine whether or 
not somebody purposely and of deliberate and premedi¬ 
tated malice killed Mr. Lane by shooting; and whether or 
not, under the second count, somebody purposely killed 
Lane in the attempt to commit the crime of robbery, by 
shooting him, and as a result of those shootings, he died 
on the day mentioned in the indictment. 

There has been testimony here that Mr. Lane was shot 
on the 18th day of March, 1931, and that he died four days 
later, on the 22nd day of March, 1931, and it does not seem 
to be controverted that Lane was shot, and that he died on 
that day. 

Now, who did the shooting? You will consider whether 

or not at that time this defendant did the shooting. It is 

for you to consider whether the charge in the first count, 

of purposely and of deliberate and premeditated malice 

he shot and killed the deceased. If you find that bevond a 

* • 

reasonable doubt, and the other safeguards the law throws 
about the defendant, as I have advised you, it will be your 
duty to find him guilty under the first count, as indicted. 

Or if you believe that there was not deliberation or pre¬ 
meditation, but that the defendant did kill Lane with 
73 malice aforethought, then it would be your duty to 
find him guilty of murder in the second degree, un¬ 
der the first count of the indictment. 

If you believe, under the charge in the second count, that 
the defendant purposely killed Lane, as stated, by shooting 
in an attempt to rob him, and believe that beyond a rea¬ 
sonable doubt and the other safeguards thrown about him 
bv the law, it will be vour duty to find him guiltv as in- 
dieted in the second count by your verdict. 

Now in determining the questions, you are the sole 
judges of the facts in the case, and also of the weight to be 
given to the evidence and the credibility of the witnesses 
who have testified. I shall not go into the facts of the case. 
It would not be proper. There has been evidence here that 
the defendant, at 9 o’clock on the evening in question, in 
company with Charles Owens, went out on the street that 
has been described to you, and hailed the street car con¬ 
ductor, Lane, and a shot was heard immediately thereafter, 
and that Lane proceeded to get off the car, and that a few 
days later he died as a result of the shot received at that 
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time. There has been some evidence here that tli|e defendant 
was seen about the street earlier in the dav. ; There has 
been a description given of persons that were seen near 
the scene of the shooting at the time of the shooting, or 
about the time. 

The defense is that the defendant was not there; that he 

was at home all that dav. That is an alibi. That he did 

* 

not go out of the house at any time that day. j A number 
of witnesses so testified. There has been evidence here 
to the effect that Charles Owens was not there that day; 
that he was somewhere else. Now it is for you to deter¬ 
mine which of those persons are telling the truth, and in 
determining that, as I said, you are the sole judges of the 
credibility of the witnesses who have appeared jbefore you; 
and von should accord to individual witnesses, and the tes- 
timonv given bv them, that degree of erbdit and ef- 
74 feet which, in your honest judgment, you think they 
ought to have, taking into consideration, iin so far as 
you are able to do so from the manner and appearance of 
the witness upon the stand, whether it be frankly and 
honestly given, the apparent intelligence or lack of intelli¬ 
gence of the witness, his opportunity and ability to observe 
the facts that transpired within his presence, and his ca¬ 
pacity to remember what, at prior times, he ha|s obese-ved, 
and his ability to express accurately and communicate to 
you, through the medium of words, that which passed 
within his observation. Also what, if any, interest a wit¬ 
ness has in the outcome of the case, and whether, or that 
account, he has colored in anv wav the facts related in his 
testimony; and, again, whether or not there b(^ manifested 
by any particular witness any bias, prejudice, or feeling 
for or against and, if so, whether or not that! colored his 
testimonv one way or the other. 

The witness Charles Owens and the defendant, Garry 
Owens, have both been convicted or plead ghilty to the 
commission of a felonv- 

Mr. O’Shea: No; not this defendant. 

Mr. Burnett: Not this defendant. 

The Court: Plead guilty to a crime. The fact that either 
or both of them had been convicted of an offense is to 
have no bearing on the question of the guilt or innocence 
of this defendant with respect to the crime with which he 
is charged. It is admitted in evidence only t|o go to the 
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weight and credibility of the testimony of the person who 
has given evidence here. In other words, whether vou give 
full weight to the testimonv of a witness who has had such 
an experience as you would if he had not had such an 
experience. 

Further, if vou believe that anv witness has knowinglv 

and wilfullv testified falselv as to anv fact or facts ma- 
* » • 

terial to the issue on trial, you may reject all or any part 
of the testimony of such witness. That rule of law, how¬ 
ever, does not prevent you from giving weight to such 
parts of the testimony of such witness as you may find 
to be trustworthv and reliable. Thus, vou mav find 
To parts of the testimony to be supported and corrobo¬ 
rated bv other evidence in the case, which vou mav 
believe to be true, and this even though vou mav find other 
parts of such testimony to be untrue. 

Where a witness has a direct personal interest in the re¬ 
sult of a case, the temptation is strong to color, pervert or 
withhold the facts. The deep personal interest which he 

mav have in the result of the case should be considered bv 
* • 

the jury in weighing the evidence and in determining how 
far, or to what extent, it is worthy of credit. 

As I said, you are the sole judges of the facts in the case, 
and the weight to be given to the testimonv of the wit- 
nesses. Bearing in mind these instructions that I have 
given vou as to the law, if vou have anv doubt that the do- 
fendant did the things with which he is charged, in either 
the first count of the indictment or the second count of the 
indictment, it is your duty to acquit him. 

If, however, you believe that he shot this man as charged 
in the first count of the indictment, purposely and of pre¬ 
meditated and deliberate malice, it is your duty to find him 
guiltv under the first count of the indictment. 

If vou believe that he shot him as charged in the first 
count, with malice aforethought, not with premeditation 
and deliberation, it is your duty to find him guilty as 
charged, of murder in the second degree. If you believe, 
as charged in the second count of the indictment, that he 
purposely shot the deceased in an attempt to rob him, it. 
is your duty to find him guilty as charged in that count. 

You may find him guilty on the first count, or not guilty 
on that count. You may find him guilty on the second 
count or not guilty on the second count. You may find him 
o-uiltv under one count and not guilty under the other. 
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You may find him guilty under one count but not guilty on 
both. As I say, if you have any doubt that he committed 
tliis offense, it is vour duty to find him hot guiltv. 

76 If you believe that he did commit the offense, be¬ 
yond a reasonable doubt, it is your duity to so find, 

as charged in either one or both counts of the indictment. 

When you retire to your jury room you may select some¬ 
one to act as vour foreman to announce your iverdict when 
vou return to court. 

w 

Mr. O’Shea: We want to reserve our exceptions. 

The Court: You renew your exceptions? 

Mr. O’Shea: Yes sir. I 

Mr. Collins: I just want to make clear thht the convic¬ 
tions of both these men were on charges of fblony, the de¬ 
fendant of stealing from the United States, j It does not 
matter, and does not make any difference here. 

The Court: No. You may retire. 

77 That then and thereupon after the jury had re¬ 
tired and considered its verdict and j returned the 

following occurred: j 

The Clerk (Mr. Adkins): Mr. Foreman, has the jury 
agreed upon a verdict? 

The Foreman: We have. 

The Clerk: As to this defendant Garry Robert Owens, 
what say you as to the first count in the indictment. 

The Foreman: Not guilty. 

The Clerk: As to the second count. 

The Foreman: Guilty. 

The Clerk: In what degree? 

The Foreman: The way we understood it there was pre¬ 
meditated robbery. 

The Clerk: Guilty of murder in the first degree? 

The Foreman: No sir. Second degree. 

The Clerk: You find him guilty of murder jin the second 
degree ? 

The Foreman: Yes, sir. 

Mr. O’Shea: If the Court please, I reserve mv exception 
to this. 

The Clerk: Ladies and gentlemen of the jury, your fore¬ 
man savs the defendant is guiltv under the j second count 
of the indictment of murder in the second degree. 

5—553 8a 
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The Court: Murder in the second degree as charged in 
the second count. 

Do you want to poll the jury? 

Mr. O’Shea: No, I don’t want to poll them. 

The Court: Take vour seats. Let the defendant be 
committed. 

78 All of which exceptions, as stated in the foregoing- 
bill of exceptions, were duly noted by the Court at 

the time the same were severally taken, and said excep¬ 
tions are signed as the several exceptions taken at the 
trial, this 23 dav of Oct., 1931, nunc pro tunc. 

PEYTON GORDON, 

A s so date Just i c e. 

William H. Collins, Esq., 

Assistant U. S. Attorney, 

Washington, D. C.: 

Please take notice that on the 8th day of August, A. D. 
1930, at ten (10) o’clock A. M., or as soon thereafter as 
counsel may be heard, the proposed bill of exceptions at¬ 
tached to this notice will be submitted to the Court to be 
settled. 

JAMES A. O’SHEA, 

JOHN IJ. BURNETT, 
Attorneys for Defendant. 

Service of copy acknowledged this 17th day of July, A. 
D. 1931. 

LEO A. ROVER, 

United States Attorney. 

0. L. 

79 [Endorsed:] Criminal. No. 7)0721. United States 
of America vs. Garry Robert Owens, defendant. Bill 

of exceptions. Clerk please file. James A. O’Shea, John TL 
Burnett, Alfred Goldstein, attornevs for defendant, 402 (It'll 
N. W. 
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OF THE DISTRICT OF COLUMBIA. 


October Term, 1931 

i 

— 

No. 5538 | 

_ i 

i 

i 

I 

GARY ROBERT OWENS, APPELLANT;, 

vs. | 

THE UNITED STATES, APPELLEE, j 


APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 

• i 

I 

BRIEF OF APPELLANT. ; 

STATEMENT OF THE CASE 

Gary Owens, the appellant, was convicted of tnurder 
in the second degree, sentenced to life imprisonment 
and now appeals. 

The indictment was in four counts. The first count 
charged first degree murder in the common law form; 
the second count charged first degree murder while 

j • 

perpetrating the felony of robbery. In these two counts 
the appellant was named as the principal. In tlie third 
and fourth counts Charles Albert Owens was n^med as 
principal. There was no verdict on the latter two 
counts; therefore, there was an acquittal of the appellant 
on those two counts. 
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Appellant was acquitted on the first count and con¬ 
victed of murder in the second degree on the second 
count. However, there was no proper verdict, in fact 
no verdict at all, on the second count. (R. 65, 66.) 

ASSIGNMENT OF ERRORS 

Now comes the defendant, Gary Robert Owens, by 
his attorneys, and assigns for review to the Court of 
Appeals of the District of Columbia, on appeal in the 
above entitled cause the following errors committed by 
the trial court. 

1. Refusal of the Court to permit the witness Charles 
Owens to be asked if he had had bread for supper. 

2. In allowing the United States Attorney to ask the 
witness Leonard Long if it wasn’t because of his keeping 
company with Mrs. Spear that witness went to de¬ 
fendant’s house regularly. 

3. In requiring the witness Leonard Long to answer 
“no” to last said question. 

4. In requiring the witness Charles A. Owens to 
state that he would not have waved his hand at his wife 
if she had been standing on a corner of the street. 

5. In permitting the District Attorney to cross- 
examine the witness Aubrey Pillsbury. 

6. In permitting the District Attorney to quote 
from the written statement of Aubrev Pillsburv in the 

v v 

cross-examination of said witness. 

7. In refusing to permit the witness William E. 
Holmes to state whether Mrs. Maude Owens was 
arrested when Aubrey Pillsbury made his written state¬ 
ment. 
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8. In refusing to permit the witness William E. Holmes 
to state whether Gary Owens was present when Aubrey 
Piilsbury made his written statement. 

9. In permitting the witness John Flaherty to; state 
that he did not offer any inducement to Aubrey I Piils¬ 
bury to make a written statement. 

10. In permitting the witness John Flaherty to 
state that in the first conversation with Aubrey Piilsbury 
the latter did not say anything about Albert Owehs and 
his wife being present at Pillsbury’s home on the 18th. 

11. In instructing the jury as to the effect and weight 
of Aubrey Pillsbury’s testimony and as to the procedure 
concerning the same. 

12. In permitting the witness Dennis J. Culliniane to 

state that Mrs. Spear told witness that she got to 
Gary Owens’ house at 7 p. m. on March 18th and Mrs. 
Spear said nothing about being there at 4 p. m. qr from 
4 p. m. to 7 p. m. I 

13. In overruling defendant’s prayer No. 1. 

14. In overruling defendant’s prayer No. 2. 

15. In overruling defendant’s prayer No. 3. 

16. In overruling defendant’s prayer No. 4. 

i 

17. In permitting the verdict of murder in the second 
degree to be returned and recorded. 

i 

18. In overruling defendant’s motion in arrest of 

judgment. i 

19. In sentencing defendant to life imprisonment in 

the penitentiary and in entering judgment on the 
verdict of the jury. J 


i 

| 
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ARGUMENT 

Testimony of Aubrey Pillsbury 

Aubrey Pillsbury was called by the government to 
testify. After stating that Charley Owens was at 
witness’s house on the night of the shooting, the district 
attorney announced surprise and asked the privilege of 
examining the witness. (R. 38.) 

The district attorney asked the witness if, on a visit 
to the District Attorney’s Office, he did not mention to 
witness a statement made by witness on the second visit 
of witness to No. 11 precinct. The witness replied that 
he did not remember. Later the witness said he did not 
say that the matters contained in the statement were 
true. (R. 39.) 

The entire colloquy between the district attorney and 
the witness was over the objection and exception of 
appellant. (R. 40-41-42.) 

The district attorney then read from the statement 
many matters which did not tend to impeach the 
witness. (R. 46-47-48-49.) They served only to prej¬ 
udice the defendant. 

Moreover, the statement was read to the witness; he 
was not permitted to read it himself. 

This was improper. In the Charles Morgan, 115 
U. S. 69, the court said at p. 77: 

“. . . If the contradictory declaration is in 

writing, questions as to its contents, without the 
production of the instrument itself, are ordinarily 
inadmissible, and a cross-examination for the 
purpose of laying the foundation of its use as 
1 impeachment would not, except under special 
circumstances, be allowed until the paper was 
produced and shown to the witness while under 
examination.” 

Furthermore, the witness said he did not recall telling 
the district attorney that the written statement was 
true. (R. 49.) 
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After putting the question, the district attorney very 
adroitly withdrew it and did not insist upon an ariswer. 
(R. 49.) | 

Evidently the district attorney recognized the j error 
and sought to avoid it by putting the matter in the 
question before the jury and yet not permitting an 
answer to be given by the witness. 

The court instructed the jury upon the impeachment 
of Pillsbury (R. 52) when Pillsbury had not been im¬ 
peached at all. • 

The court instructed the jury as to the effect of the 
examination of the witness, Pillsbury, by the United 
States Attorney, wdien it was not shown and was not 
proved that Pillsbury had ever made any statement to 
the district attorney contrary to his sworn testimony. 
The statement of Pillsbury was never offered and never 
admitted in evidence. 

The District Attorney was permitted to read excerpts- 
from the statement of Pillsbury. This was error, j 

In Goffney vs. P., 50 N. Y. 416, 423, the court said: 

“. . . And as the writing- is the best evi¬ 

dence of the statement made by the witness 
therein, questions as to the contents are not 
ordinarily admissible. (The Queens Case, 2 
B. & B. 287; Newcomb vs. Griswold, 24 :N. Y. 
298; Greenleaf on Evidence, Sec. 463; 2 Phillips 
on Evidence, 962.)” 

i 

I 

Writings should be shown to the witness for examina¬ 
tion before exqerpts can be taken therefrom and their 
substance asked of the witness. 

Cooper vs. St., 90 Ala. 641; 

P. vs. Ching Hing Chang, 74 Cal. 389; j 

Ill. Cent. R. Co. vs. Wade, 206 Ill. 523 ;j 

Richmond vs. Sundlerg, 77 Iowa 255; 

St. vs. Rogers, 115 La. 164; 

Ely-Walker, etc. Co. vs. Mansur, 87 Mo. App. 
105; 


c 


i 
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Omaha Etc. Co. vs. Douglas County, 62 Neb. 1; 
Daum vs. North Jersey, etc. Co., 70 N. J. Law 
338; 

Kirchner vs. Laughlin, 6 N. M. 300; 

Hanlon vs. Ehrich, SO App. Div. 359; 

St. vs. Steeves, 29 Or. 85; 

Burleson vs. Collins, (Tex. Cir. App.), 28 S. W. 
898; 

St. vs. Kenney, 26 W. Va. 141; 

5 Jones on Evidence, Sec. 847. 


It is true that witnesses were produced who testified 
that Pillsbury made the statement on which his signature 
appeared, (R. 50, 51) but the witness, Pillsbury, was riot 
permitted to read the statement (R. 40) and the state¬ 
ment was never admitted in evidence. 

This was error. The rebuttal of something never in 
existence is certainly reversible error. 

In Bennett vs. Hoffman (C. C. A. 2) 289 F. 797, 799, 
the court said: 

“. . . In the case at bar, Coughlan was not 

permitted to answer, and thus his testimony was 
a blank in respect of this question. The mere 
fact that he was asked is obviously of no con¬ 
sequence, in view of the fact that he was not per¬ 
mitted to answer the question put to him. 

“Thus the situation was that, on rebuttal, 
independent new testimony was introduced to 
impeach Coughlan’s testimony in regard to 
subject-matter as to which Coughlan, in legal 
effect, had not been interrogated. Sherman vs. 
D. L. & W. R. Co., 205 N. Y. 267, 98 N. E. 465; 
Kay vs. Met. St. R. Co., 163 N. Y. 447, 57 N. E. 
751; Amsler vs. City of N. Y., 172 App. Div. 63, 
158 N. Y. S. 219. 

• ••••••• 

“Judgment reversed.’ 7 


In Ayers vs. Watson, 132 U. S. 394, 405, the Supreme 


% 
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Court in speaking of the manner of impeachment of 
witnesses said: 

“. . . This principle of the rule of evidence 

is so well understood that authorities are not 
necessary to be cited. It is so well stated, with 
its qualifications and the reasons for it, by Mr. 
Greenleaf in his work in Evidence, vol. 1, in Secs. 
462 and 464 inclusive, that nothing ne^d be 
added to it here except a reference to the decisions 
cited in his notes to those sections.” 

i 

In Greenleaf on Evidence (loth ed.) vol. 1, sec. 463, 
that author states the rule of impeachment as follows: 

“Mode of Impeachment. A similar principle 
prevails in cross-examining a witness to the con¬ 
tents of a letter, or other paper written by him. 
The counsel will not be permitted to represent, in 
the statement of a question, the contents of a 
letter, and to ask the witness whether he wlrote a 
letter to any person with such contents, oj: con¬ 
tents to the like effect, without having first fehown 
to the witness the letter, and having asked him 
whether he wrote that letter, and his admitting 
that he wrote it. For the contents of every written 
paper, according to the ordinary and well ^estab¬ 
lished rules of evidence, are to be proved fey the 
paper itself, and by that alone, if it is in existence. 
(Citing cases) . . 

The paper writing Pillsbury No. 1 was never admitted 
in evidence and was never read to the jury. Therefore, 
to instruct the jury that they should consider the witness 
Pillsbury as an impeached witness was reversible! error. 
Pillsbury had not been impeached. 

The question propounded to Pillsbury (R. 46, 47) pur¬ 
porting to come from the signed statement of Pillsbury 
covered a period of a day from 4:30 A. M. to the following 
morning at 7 A. M. Pillsbury had been asked about th3 
time from 5:30 P. M. to 8;30 P. M. on the day of March 
18th (R. 38). 


i 


i 
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The government was further permitted to insert into 
the impeaching question (R. 47) the assertion that the 
witness had previously lied. Certainly this was error. 
It did not tend to impeach the witness upon his first 
answer (R. 38). If this is not enough, certainly the 
insertion in the question of the fact that witness first 
told of the presence of Charlie Owens because of his 
relationship by marriage with Gary Owens, was error. 

The Verdict 
I 

The court charged the jury that they could convict 
of first degree murder only, upon the second count (R. 
64). The jury convicted the appellant of second degree 
murder on that court (R. 7). That was error. 

In Com. vs. Jones, 100 Pa. Super. Ct. 121, the de¬ 
fendant was tried on an indictment charging murder, 
voluntary manslaughter and involuntary manslaughter. 
The lower court instructed the jury to ignore the charge 
of involuntary manslaughter because a verdict there¬ 
under was impossible, but told the jury to base their 
verdict on one of the other two charges. The jury dis¬ 
regarded the charge of the court and convicted of in¬ 
voluntary manslaughter. The defendant filed a motion 
in arrest of judgment on the ground that the evidence did 
not justify the verdict and the trial judge had no right 
to accept the verdict. The Superior Court affrmed the 
case, but the Supreme Court reversed it in Com. vs. 
Jones, 303 Pa. 551 (154 At. 480), saying p. 553: 

. . The Superior Court correctly held 

that insufficiency of the evidence gives no support 
to a motion in arrest of judgment but does support 
a motion for a new trial, which latter motion was 
not made in this case. . . . (p. 554) For the 

better attainment of justice we think a new trial 
should be granted in this case.” 


9 


In Messer vs. Com., 145 Va. 872, (134 S. E.j 565), 
defendant was convicted of possession of liquor.! The 
evidence showed that defendant’s possession Of the 
liquor was unintentional and inadvertent. The!lower 
court instructed the jury that if such was the case, they 
should omit the jail sentence. Instead the jury returned 
a verdict fixing the maximum penalty—six months 
imprisonment and a S500.00 fine. The Supreme Court 
at p. 874, prefaced its opinion with the words:! “Of 
course, it is manifest that the accused is guilty.” 

The concluding sentence of the opinion is directly in 
point in this case. The court stated that they were of 
the opinion: 

. . That the apparent failure of the jury 

to heed the instruction of the court as to the 
inadvertence of the offense and the omission of 
the jail sentence, constitutes reversible error.” 

• i 

i 

i 

This appellant reserved his exception to the verdict 
of the jury (R. 65) when the foreman announced the 
verdict and before the entire panel could say that that 
was their verdict. 

The court should have told the jury the verdict could 
not be received and the jury should have been returned 
to the jury room. 

Roberts vs. St. (Tex. Ct. App.), 16 S. W. 255. 


After the foreman has announced the verdict, the 
clerk should ask the jury if the verdict as announced by 
the foreman is the verdict of all of the jury and the jury 
should reply to such question. 

Wharton Cr. Proc. (10 ed.) Sec. 1680; j 
Chi tty Cr. L. (4th Am. ed. 636). j 


This was not done. (R. 65-66.) 
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In Com. vs. Tobin, 125 Mass. 202, the jury returned a 
sealed verdict and separated; the next morning the jury 
came into court and the clerk inquired of them if they 
had agreed. The foreman replied “We have,” and 
handed the clerk the sealed envelope. The clerk opened 
it and read the same to the jury and asked if that was 
the verdict of all the jury. 

The above is all that was said. The jury did not reply. 

In reversing this case the court said (p. 206): 

“By the settled practice in this Commonwealth 
the course of proceeding upon the return of the 
jury into court in a criminal case is as follows: 
The clerk asks the jury if they have agreed upon 
their verdict. If the foreman answers that they 
have, the clerk then asks whether they find the 
defendant guilty or not guilty. The foreman 
answers “Guilty” or “Not guilty.” The clerk 
then makes on the back of the indictment a 
minute of the verdict so returned, and, having 
done this, says to the jury, ‘Gentlemen of the 
jury, hearken to your verdict as the court hath 
recorded it. You, upon your oaths, do say that 
the prisoner at the bar is “guilty,” (or “not 
guilty”), So you say, Mr. Foreman, and so, 
gentlemen, you all say. 7 

“The question of the clerk, whether the jury 
have agreed upon their verdict, and the answer of 
the foreman that they have, are merely pre- 
liminarv, and to not show’ what the verdict is. 
. . . The final declaring of the verdict by the 

clerk assumes it to have been already rendered 
by the jury and recorded by the court, and is 
intended to proclaim the actual and formal deci¬ 
sion of the jury as understood by the court, and 
to enable any misapprehension in the record of 
that decision to be corrected by the jury before 
they are discharged. Rex vs. Parkin, 1 Moody, 
45. The Queen vs. Vodden, Dearsely, 229; S. C. 
6 Cox C. C. 226. Any or all of these precautions 
for making sure that the verdict expresses the 
deliberate conclusion of the jury cannot of them- 
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selves constitute a verdict, or dispense with the 
return of a verdict in proper and legal form. 

. . . (p. 208): 

“But in the present case, it distinctly appears 
that when the clerk told the jury to hearken to 
their verdict as recorded, no legal or effectual 
verdict had been returned by the jury, and j they 
had not been asked, nor in any form of words, 
orally or publicly stated, what their verdict!was; 
and that, after they had been told that a verdict 
of guilty had been recorded, they simply j said 
nothing. A verdict which has never been spoken 
by the jury cannot be implied from the imere 
omission of the jury to contradict the statements 
of the clerk, or from the silence of the prisoner 
and his counsel.” 

i 

The case was thereupon reversed and remanded^ 

See also: Lawrence vs. Stearns, 11 Pick. 500| 501. 

In St. vs. McCormick, 84 Me. 566, the defendant 
was convicted of carnal knowledge. The verdict! was 
sealed, but not signed. The jury separated and returned 
a verdict the next morning. The case w r as reversed, the 
court saying, (p. 572): 

“There is one other ground on which the court 
is urged not to grant a new trial; and that is! that 
the errors were in matter of form merely. When 
a man’s liberty for life, or for a term of years 
even, is involved in a trial, it is his right to insist 
that all the proceedings shall be strictly according 
to law. If one of the safeguards which the law 
throws around a man’s liberty may be disregarded 
today, another may be tomorrow^, and another 
the next day, and so on until they are all swept 
away. The proper place to stop is at th^ be¬ 
ginning.” 

! 

Com. vs. Gibson, 2 Va. Cas. 70 held that after a 
verdict in felony has been received and read, it ii the 
duty of the clerk to direct the jury to hearken to their 
verdict as the court has recorded it, then to repeat jit to 

i 

i 

! 

i 

i 

i 

j 

• 

t 

i 

i 
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them and say, “and so say you all” or words to that 
effect; nor is it perfected until their assent is thus given, 
any one having a right to retract. 

Such is and always has been the practice in this 
jurisdiction. 

In Ford vs. St., 12 Md. 514, 522, the foreman of the 
jury answered the clerk's inquiry to the effect that 
defendant was guilty of murder in the first degree. The 
balance of the jury, upon the question being put to them 
answered simply “Guilty.” This verdict the court 
(p. 534) held to be erroneous. 

In Givens vs. St., 76 Md. 4S5, 4S6, (25 At. 6S9) “the 
jury, after rendering their verdict of guilty, was dis¬ 
charged and separated without being called by the 
clerk To hearken to their verdict as the court hath 
recorded it. Your foreman says: guilty of the matter 
whereof he stands indicted and so say you all.’ ” For 
this reason, the case was reversed. The court followed 
Com. vs. Gibson, 2 Va. Cas. 70 and after setting forth 
the above practice in receiving a verdict, said p. 488: 

“We are therefore of the opinion that as it has 
been the uniform practice in this State, in criminal 
cases, to observe this form in rendition of verdicts, 
the practice should be continued and not changed. 
• • • 

“Judgment reversed and new trial awarded.” 

See also: Dutton vs. St., 123 Md. 373, 383, 

(91 Atl. 421). 

1 CONCLUSION 

Upon all of the assignments of error, this case should 
be reversed. 

Respectfully submitted, 

JAMES A. O'SHEA, 

JOHN H. BURNETT, 
ALFRED GOLDSTEIN, 

Attorneys for Appellant. 
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In the Court of Appeals of the District of 

Columbia 

| 

October Term, 1931 
No. 5538 

I 

j 

Gary Robert Owens, appellant 

i 

v . 

The United States, appellee 

* 

i 

i 

, i 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


BRIEF OF APPELLEE 


STATEMENT OE THE CASE 

The appellant was convicted of second degree 
murder under an indictment charging murder in 
the first degree. 

The evidence disclosed that the deceased, dames 
H. Lane, was a motorman-conductor working for 

_ _ _ i 

the Washington Railway and Electric Company 
and operating on a line running through Ana^ostia 
to Congress Heights, District of Columbia, j 

105953—32 (1) 
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On the night of March 18, 1931, the said Lane 
took a street car to the end of the line at Congress 
Heights and started his return run at about 9 p. m. 
As he started back he had one passenger, a colored 
woman. 

The appellant, Garry R. Owens, was standing 
with his nephew, Charles Owens, at the car stop 
located at the corner of Nichols Avenue and Tren¬ 
ton Street, Southeast, and as the car approached 
that point signaled for it to stop. 

When the ear stopped and the front door was 
thrown open by Lane, the appellant, with a gun 
in his hand, jumped in, ordered Lane to put up his 
hands and when Lane failed to do so and started 
towards appellant, the latter shot Lane in the ab¬ 
domen. The appellant ran and Lane stepped out 
of the car after him, and as he reached the street 
he collapsed. Lane died on the 22nd of March as a 
result of the gunshot wound thus inflicted. 

Immediately following the shooting appellant 
and his nephew ran through an adjoining woods 
and went to his home a short distance away. 

The indictment contained four counts; the last 
two were nolle prosequi prior to the start of the 
trial. 

The jury acquitted appellant on the first count, 
which charged deliberated and premeditated mur¬ 
der, and convicted him of second-degree murder 
under the second count, which charged murder in 
and while attempting to commit robbery. 
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ASSIGNMENTS OF ERROR 

Appellant in record (pages 9, 10) and in liis 
brief (pages 2, 3) lists nineteen (19) assignments 
of error but has seen fit to give this court and the 

i 

appellee the benefit of discussion on only twq. 

Appellee ignores the others because of the ap¬ 
pellant’s position and because they manifestly are 

; 

frivolous. 

i 

i 

ARGUMENT 

j 

j 

TESTIMONY OF AUBREY PILLSBURY 

i 

i 

! 

A reading of the record (pages 38-50) concern¬ 
ing this assignment immediately demonstrates how 
frivolous it is and also how the record has been 
burdened with a mass of colloquy precipitated by 
appellant’s counsel, not knowing of the rulings of 
this court or total indifference to same. 

i 

The record discloses that Government counsel 
from the outset w T as proceeding entirely in accord¬ 
ance with this court’s ruling in the case of Smith 
vs. United States, 57 App. D. C. 71. 

Government counsel to support his position of 

i 

surprise showed witness the statement; the witness 
after examining it admitted he signed it and would 
not say he had not stated to counsel some few days 
earlier that the statement was true. This was fol¬ 
lowing the procedure of the Smith case,\ supra. 
When interrupted by appellant’s counsel,: the to¬ 
tally unnecessary colloquy followed, and after read- 
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ing the Smith case the trial justice permitted Gov¬ 
ernment counsel to do what he tried to do originally. 

In passing, it is enlightening to note, as disclosed 
by the record, that the defense used everybody they 
claimed were in the house that night with Charles 
Owens, except Aubrey Pillsbury. Why ? 

See also: 

Schronfeld vs. United States, 277 Fed. 934. 

Sneed vs. United States, 298 Fed. 911. 

Kuhn vs. United States, 24 Fed. (2nd) 

910. 

1 Lit siting er vs. United States, 44 Fed. 

(2nd) 45. 

THE VERDICT 

Appellee concedes that the verdict in this case 
was not in conformance with the instructions of the 
court but nevertheless the appellant was benefited 
thereby and not prejudiced. 

The court did not instruct as to second-degree 
murder on the second count. However, if the de¬ 
fense had requested it the court would have, thus 
it would have been proper to do so. The result 
is that the appellant obtained a benefit by the ver¬ 
dict that the court had not indicated could be had. 

At common law there did not exist the distinc¬ 
tion between first and second degree murder that 
obtains in this jurisdiction by statute. However, 
under the common law if a person had set out to 
commit a felony against another and in and while 
perpetrating or attempting to perpetrate the fel- 
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ony accidentally killed the person the offender 
was guilty of murder. See Clark and Marshall, 
Crimes, Sec. 248, page 339. 

It has been ruled by this court in United States 
vs. Evans, 28 App. D. C. 269, the word “purposely” 
contained in Section 798 of the District Code ap¬ 
plies not only to deliberate and premeditated; mur¬ 
der but also to murder in and while perpetrating 

I 

or attempting to perpetrate a felony. Therefore 
if a person in this jurisdiction accidentally kills in 
and while committing a felony he is guilty of sec¬ 
ond-degree murder under a count charging him 
with first-degree murder (purposely). 

It therefore follows that under proper circum¬ 
stances a second-degree verdict under this ; count 
could be had. 

Now if that be true then it is inescapable that a 
motion in arrest of judgment could not possibly 
reach this situation. The proper way to have 
raised the point was by motion for a new trial. 

This court following a well-recognized rule in 
Moore vs. United States, 53 App. D. C. 46, said: 

Having elected to stand upon a motion to 
arrest, he cannot be allowed to escape the 
application of the strict rules which govern 
its consideration in an appellate court. 
(Citing Allis vs. United States, 155 IU. S. 
117.) | 

i 

Appellant advisedly did not file a motion; for a 
new trial and appellee could not. Appellant! knew 
that appellee would have consented to, and the trial 


i 

i 

i 

i 

i 

i 

i 
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court would have granted the motion if it had been 
filed. It w r as well known by appellant that the ver¬ 
dict was erroneously given as recorded and that the 

i 

jury intended to convict the appellant as indicted 
in the count and it vras also well known that in a 

i 

new trial, immediately, the verdict undoubtedly 
would be guilty as indicted, that is, guilty of mur¬ 
der in the first degree. 

It therefore becomes perfectly manifest that this 
assignment amounts to nothing more than trifling 
with both the lower court and this court. 

In the case of Loewenthal vs. United States, 274 
Fed. 563, on page 568 Circuit Judge Knappen said: 

The motion in arrest of judgment does 
not help defendant, for not only was that 
motion confined to the sufficiency of the in- 
dictment, but a motion in arrest of judg¬ 
ment lies only for error on the face of the 
record, which does not include the testimony 
or charge. Clark’s Criminal Procedure, 
Section 186; Towe v. United States (C. C. 
A. 4), 238 Fed. 557, 558, 151 C. C. A. 493; 
Dierkes v. United States (No. 3362), 274 
1 Fed. 75, recently decided bv this court. 

See also: 

' Demolli vs. United States, 144 Fed. 363. 
Towe vs. United States, 238 Fed. 557. 
Orth vs. United States, 252 Fed. 566. 
Keller man vs. United States, 295 Fed. 
786. 

Massenberg vs. United States, 19 Fed. 
(2nd) 62. 

Gibson vs. United States, 31 Fed: (2nd) 19. 
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Appellant suggests that error was committed by 
the court in not inquiring of the jury whether the 
verdict as announced by the foreman was the 
verdict of all the jury. 

The lack of merit to this assignment is immedi¬ 
ately apparent without citation of authorities when 
the record (page 66) is read and the following 

I 

noted: 

By the Court. Do you want to poll the 
jury? | 

Mr. O’Shea. No; I don’t want to poll. 

CONCLUSION 

! 

i 

For the foregoing reasons it is therefore j urged 
upon this court that the assignments of error in 
this cause are without merit and that the judgment 
in this cause should be affirmed. 

Respectfully submitted. 

Leo A. Rover,, 

United States Attorney . 

William H. Collins, 
Assistant United States Attorney . 

i 

Charles B. Murray, j 
Assistant United States Attorney . 

i 

i 
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